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INTRODUCTION

This document represents a joint effort of organizations and individuals involved in
the work of the Initiative for Monitoring of the European Integration of Bosnia and
Herzegovina with a view to provide a part of the response to the European Commission
Questionnaire for BiH.

The document relies on the four-year work of the Initiative, which, through alternative
reports since 2013, has provided an overview of BiH’s progress on its path to the EU.
The answers presented here are not comprehensive in terms of answering all questions in
the Questionnaire, which was not the goal. Comprehensive answers should be provided
by the state, while civil society organizations wanted to give their perspective and provide
answers to questions concerning, first of all, democracy and the rule of law in BiH.
The answers are based on knowledge, analyses and first-hand experiences of civil society
organizations acquired in their work. Our goal is to contribute to the official answers and
more accurate, balanced and citizen-oriented assessment of issues relevant to BiH’s EU
candidacy status.

It is our firm belief that BiH’s progress towards EU membership needs to be thorough,
complemented with real reforms, better governance and strengthening of democratic
processes, in order for BiH citizens to truly benefit from the EU accession process. We
hope that this document will contribute to achieving this goal.

Editors, June 2017
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POLITICAL CRITERIA

DEMOCRACY AND THE RULE OF LAW

(QUESTIONS 1-291)

1 PLEASE PROVIDE A BRIEF DESCRIPTION OF THE CONSTITUTIONAL AND
INSTITUTIONAL SET-UP IN BOSNIA AND HERZEGOVINA. HOW IS THE
CONSTITUTIONAL SYSTEM OF CHECK AND BALANCES BETWEEN THE

THREE POWERS (EXECUTIVE, LEGISLATIVE, JUDICIARY) IMPLEMENTED?

The Constitution of Bosnia and Herzegovina is part of the General Framework
Agreement for Peace in Bosnia and Herzegovina (Annex 4 to the Agreement) signed
by the Republic of Croatia, the Republic of Bosnia and Herzegovina and the Federal
Republic of Yugoslavia in Paris on 14 December 1995. It is also known as the Dayton
Agreement or the Paris Agreement, after the cities where it was initialled and signed.
The Dayton Peace Agreement consists of one framework agreement and twelve special
agreements, referred to as Annexes to the General Framework Agreement for Peace in
BiH. The special agreements, which were signed by different parties, relate to civilian
(Annexes 2 through 11) and military aspects (Annexes 1-A and 1-B).

Annex 4 contains the Constitution of Bosnia and Herzegovina, which, unlike other
annexes, was not made in the form of an agreement. The Republic of Bosnia and
Herzegovina, the Federation of Bosnia and Herzegovina and Republika Srpska all
approved the Constitution of Bosnia and Herzegovina. Although the last sentence of
Article XI states that the Agreement shall be signed in the three official languages of
Bosnia and Herzegovina (i.e. Bosnian, Serbian, and Croatian) and English language, the
Constitutional Charter of Bosnia and Herzegovina was officially signed only in English.
There are neither official versions nor official translations of the Constitution in the
languages of Bosnia and Herzegovina. Only unofficial translations of the Constitution
have been in use since 1995. The Dayton Peace Agreement, including the Constitution,
has never been published in the Official Gazettes of the State and/or Entities.

The Constitution of Republika Srpska (RS) was adopted on 28 February 1992 and
published in the Official Gazette of Republika Srpska. There have been more than 120
amendments to the Constitution since 1992. Article 1 of the Constitution states that the
territory of the Republic shall be unique, indivisible and inalienable constitutional and
legal entity, and that shall independently perform its constitutional, legislative, executive,
and judicial functions. The Constitution created a centralized federal unit within the
asymmetrical federal system in Bosnia and Herzegovina.

The Federation of Bosnia and Herzegovina (FBiH, Federation) was created by the
Washington Agreement in 1994. On 30 March 1994, the Constitutional Assembly of the
Federation of Bosnia and Herzegovina adopted its Constitution, establishing the second
of the two entities in Bosnia and Herzegovina. This Constitution has been amended at
least one hundred times since 1994. Unlike Republika Srpska, the Federation of BiH is
extremely decentralized and is made up of ten cantons. The creation of cantons was
stipulated by theFFBiH Constitution, while the ten Cantons were established by the Law
on Federal Units (the Cantons) in 1996. The cantons have been given wide powersunder
the FBiH Constitution, resulting in discrepancies in the fields of education, culture, health
care, etc, within the Federation of BiH. Each canton has its own constitution, government
and assembly.
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The Br¢ko District of Bosnia and Herzegovina was established in 2000, following an
arbitration process taken by the High Representative, who is in charge of overseeing the
implementation of civilian aspects of the peace settlement. Brcko District is a neutral,
self-governing administrative unit under the sovereignty of Bosnia and Herzegovina. The
Constitution of BiH, as well as all relevant decisions and laws regarding the institutions
of BiH, are directly applicable throughout the territory of the District. Brcko also has its
own Statute regulating the functions and powers of the District, its cooperation with the
Entities, human rights and freedoms, organization of the District and division of powers,
competences and institutions. The status of the District was secured with the adoption of
the first amendment to the Constitution of BiH in 2009.

HOW IS THE IMPLEMENTATION OF THE CONSTITUTION COORDINATED?
WHICH ARE THE BODIES INVOLVED AND WHICH ARE THEIR RESPECTIVE
COMPETENCES IN RELATION TO THE IMPLEMENTATION OF THE
CONSTITUTION?

The Constitutional Court of Bosnia and Herzegovina has a direct responsibility
to implement and safeguard the Constiution of BiH. Article VI/3 stipulates that zhe
Constitutional Court shall uphold this Constitution. The Presidency of BiH, the Parliamentary
Assembly of BiH and the Council of Ministers have direct responsibility to implement
the Constitution and to act in accordance with the Constitution.

WHAT IS THE RELATION BETWEEN DOMESTIC AND INTERNATIONAL
LAW ACCORDING TO THE CONSTITUTION? WOULD THE CONSTITUTION
ALLOW THE PRIMACY OF EU LAW OVER DOMESTIC LAW UPON ACCESSION?

The Constitution prescribes that the rights and freedoms set forth in the European
Convention for the Protection of Human Rights and Fundamental Freedoms and its
Protocols shall apply directly in BiH. The Constitution gives the European Convention
for the Protection of Human Rights and Fundamental Freedoms priority over all other
law.

IS THERE ANY INSTRUMENT OF INTERNATIONAL OVERSIGHT OVER
THE DOMESTIC CONSTITUTIONAL AND LEGAL FRAMEWORK, AND
INSTITUTIONS? IF YES, WHAT IS THE IMPACT OF SUCH INTERNATIONAL
OVERSIGHT ON DOMESTIC LAW AND THE FUNCTIONING OF DOMESTIC
INSTITUTIONS?

Annex 10 to the Dayton Peace Agreement established the High Representative as the final
authority in theatreregardinginterpretation of the Agreement on civilian implementation
of the peace settlement. The High Representative is tasked with monitoring, facilitating,
mobilizing and coordinating the implementation of civilian aspects of the Peace
Agreement. The High Representative is also tasked to report periodically on progress to
the United Nations, the European Union, the United States, the Russian Federation and
other interested governments, parties and organizations.

In December 1997, the Peace Implementation Council held its fourth Conference in
Bonn. The conclusions of the Peace Implementation Conference in Bonn had reaffirmed
the High Representative as the final authority in theatre regarding interpretation of the



Agreement onCivilian Implementation of the Peace Settlement and stated the support
for the Office of the High Representative (OHR) to make binding decisions in order to
ensure implementation of the Peace Agreement. These measures, known as the ‘Bonn
powers’, include intervening when the parties are unable to reach an agreement; ensuring
smooth operation of joint institutions and actions against persons holding public office
and who “are absent from meetings without good cause or who are found by the High
Representative to be in violation of legal commitments made under the Peace Agreement”.

The ‘Bonn powers’ have, among other things, been implemented in order to impose
laws, resolve political stalemates and remove from office public officials who violate legal
commitments and the Dayton Peace Agreement. However, the use of Bonn powers and
the active role of the OHR in the political process in BiH havebeen reduced significantly
in the past decade.

WHO IS THE FINAL INTERPRETER OF THE CONSTITUTION?

The Constitution states that the Constitutional Court of BiH shall have exclusive
jurisdiction to decide any dispute that arises under this Constitution between the Entities,
or between BiHand an Entity or Entities, or between institutions of BiH.

ISTHERE A CONSTITUTIONAL COURT? WHAT IS THE LEGAL BASIS FOR ITS
ESTABLISHMENT AND FUNCTIONING? HOW ARE ITS JUDGES APPOINTED
AND HOW IS THE INDEPENDENCE OF THE COURT GUARANTEED?

Article VI of the Constitution of BiH established the Constitutional Court of BiH.
Jurisdiction of the Constitutional Court of BiH is exclusively prescribed by the Constitution
of BiH. All decisions of the Court are final and binding. The Court by itself determines
which entities shall implement the decisions of the Court, measures that need to be taken
and deadlines within which the measures are to be implemented.

The Constitutional Court of BiH has nine members. Four members are selected by the
House of Representatives of the Federation of BiH and two members by the National
Assembly of Republika Srpska. The remaining three members are selected by the President
of the European Court of Human Rights after consultation with the Presidency of BiH.
The appointed judges serve until age 70 (unless they resign or are removed by consensus
of other judges). The Constitutional Court decisions are final and binding. Also, the
judges are financially independent.

Due to the normative incompleteness of the Constitution of BiH in the part relating
to the regulation of functioning of the Constitutional Court of BiH, a large number of
issues is regulated through the Rules of Procedure of the Constitutional Court of BiH.

WHO HAS THE RIGHT TO APPROACH THE CONSTITUTIONAL COURT?

Disputes which are resolved by the Constitutional Court may be referred by a member
of the Presidency of BiH; the Chair of the Council of Ministers; the Chair or a Deputy
Chair of either chamber of the Parliamentary Assembly of BiH; one-fourth of members
of either chamber of the Parliamentary Assembly of BiH, or by one-fourth of either
chamber of a legislature of an Entity.
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The Constitution also stipulates that the Constitutional Court shall have appellate
jurisdiction over issues under the Constitution arising out of a judgement made by any
other court in BiH. The parties which participated in the proceedings may file an appeal
in the course of which the decision challenged by the appeal is rendered.

WHAT IS THE SCOPE OF THE COMPETENCES OF THE CONSTITUTIONAL
COURT IN RELATION TO OTHER COURTS?

The Constitutional Court has appellate jurisdiction over issues under the Constitution
arising out of a judgment made by any other court in BiH. The Constitutional Court has
jurisdiction over issues referred by any court in BiH concerning whether a law, on whose
validity its decision depends, is compatible with the Constitution, with the European
Convention on Human Rights and Fundamental Freedoms and its Protocols, or with
the laws of BiH concerning the existence of or the scope of a general rule of public
international law pertinent to the court’s decisions.

10

HOW MANY LAWS HAVE BEEN INVALIDATED, IN FULL OR IN PART, BY
THE CONSTITUTIONAL COURT IN THE LAST 5 YEARS? PLEASE PROVIDE A
CLEAR BREAKDOWN OF CASES ACCORDING TO THE COMPETENCES OF
THE COURT.

There were 8 cases before the Constitutional Court in which laws have been fully or partly
invalidated. The cases are as following: U-3/13, U-14/12, U-26/13, U-10/14, U-13/14,
U-9/12, U-1/11 and U-4/12

11

HOW ARE THE DECISIONS OF THE CONSTITUTIONAL COURT
IMPLEMENTED? ARE THERE CASES OF DECISIONS OF THE
CONSTITUTIONAL COURT THAT HAVE NOT BEEN IMPLEMENTED OR
HAVE NOT BEEN TAKEN INTO CONSIDERATION? PLEASE SUBMIT THE
FULL LIST OF UN-IMPLEMENTED JUDGEMENTS AND THE REASONS FOR
NON-IMPLEMENTATION.

The decisions of the Constitutional Court of BiH are final and binding. The Court itself
determines which entities should implement the decision, the measures that need to be
taken, and the deadlines within which the measures are to be implemented. The Court’s
decisions are implemented directly rather than in a separate enforcement proceedings,
as it is the case with regular courts. The Constitutional Court of BiH usually undertakes
an active role in the monitoring of the implementation of its decisions. It requests
information from the competent authorities regarding those decisions and, if justified,
leaves an additional period of time for implementation.

Over the past years a considerable number of the decisions rendered by the Constitutional
Court of BiH have not been implemented. It has to be emphasized that this problem does
not only relate tomissing persons cases, but to other things of general nature. However,
in this submission only the decisions relating to missing persons and their relatives will
be presented, emphasizing that our considerations concerning non-enforcement of the
decisions relating to missing persons are also applicable to decisions concerning other
matters. The existence of this extremely serious problem, which utterly undermines the
rule of law andgeneral trust towards the highest judicial body in the country, has been



singled out and defined as a concerning matter by a number of international institutions.

TRIAL International has brought 12 cases of enforced disappearance before the UN
Human Rights Committee (HRC), in which it has presented 53 family members of 26
missing persons. The HRC has rendered positive decisions in all 12 cases, declaring a
human rights violation and urging BiH authorities to take action.

In the aforementioned decisions, the Constitutional Court had previously, beginning
with the year 2005 (inter alia, case no. AP-1182/05) ordered the Council of Ministers of
BiH, the FBiH Government, the RS Government and the Brcko District Government to
provide for operational functioning of the institutions established in accordance with the
Law on Missing Persons, namely the Missing Persons Institute, the Fund for the Support
of Families of Missing Persons in BiH and the Central Records on Missing Persons in
BiH. The decision was to be implemented no later than 30 days after it was adopted. The
Fund has notbeen established yet, while the Central Record on Missing Persons in BiH
still remains incomplete.

The non-establishment of the Fund results in non-implementation of a significant
number of decisions rendered by the Constitutional Court of BiH in missing persons
cases, whereby the payment of compensation to relatives recognized as victims of grave
human rights violations is related to the establishment of the Fund, which was expressly
ordered by the Constitutional Court of BiH. The decisions include the following cases:

AP-129/04 from 27/5/2005,
AP-228/04 from 13/7/2005,
AP-1226/05 from 23/2/2000,
AP 143/04 from 23/9/2005,
AP 2980/06 from 13/5/2008,
AP-95/07 from 13/5/2008,
AP 171/06 from 13/9/2007,
AP 1143/06 from 13/9/2007,
AP 159/06 from 26/6/2007,
AP-1182/05 from 12/4/2006,
AP-36/06 from 16/7/2007,
AP-206/06 from 10/1/2008,
AP-384/06 from 10/1/2008,
AP-521/06 from 14/2/2008.

In its 2014 follow-up report, the United Nations Working Group on Enforced or
Involuntary Disappearances (WGEID) affirmed that it is “deeply concerned that the
Fund for the Support ofFamilies of Missing Persons has not been established yet*. The
Fund was provided for by the Law on Missing Persons that entered into force in 2004. The
non-establishment of the Fund has specificallydeprived the victims of reparationresulting
in the fact that BiH is not only in contradiction with its international obligations, but also
with a number of decisions rendered by the Constitutional Court of BiH. The Working
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Group has called on BiH to establish the Fund as a matter of priority.

Furthermore, in the decisions that had been rendered by the Constitutional Court of BiH,
the Council of Ministers of BiH, the FBiH Government, the RS Government and the
Brcko District Government were ordered to provide all available information to relatives
of missing persons regarding the fate and whereabouts of their loved ones, urgently and
without further delay and no later than 30 days from the date of receipt of the decision
concerned. However, the applicants have not received such information to date.

On 20 December 2012 and in March 2013, the Constitutional Court of BiH rendered
two decisions (cases no. AP-3783/09 and AP-2101/11), adopting approximately 50
applications relating to missing persons. In those decisions, the Constitutional Court of
BiH partially amended its existing practice in relation to such cases. Namely, in previous
decisions, the Court would only order the Council of Ministers of BiH, the FBiH
Government, the RS Government and the Brcko District Government to forward to the
applicants all existing relevant information regarding the circumstances of disappearances
during the war in BiH through their monitoring bodies. However, this time around the
Court also ordered the competent institutions to undertake all necessary activities and
conduct a thorough and comprehensive investigation regarding the disappearance of the
applicants’ relatives and inform the applicants about the results of such investigation.

This time, the Court did not order the obligation to ensureoperational functioning of the
Fund for the Support of Families of Missing Persons, although this part of its previous
decisions on missing persons cases has not been enforced yet.

The majority of applicants - family members of 71 missing persons referred to in the
decisions, have filedcriminal complaints regarding the disappearance of their relatives
to the Prosecutor’s Office of BiH. Some of these complaintshave also pointed out to
alleged perpetrators of the crime. So far, only one family, from one of the complaints
filed, has received positive feedback in terms of filing an indictment against the convicted
perpetrator.

12

WHAT ARE THE MECHANISMS OF ENFORCEMENT AND THE EVENTUAL
LEGAL CONSEQUENCES IN CASE OF NON-IMPLEMENTATION OF THE
DECISIONS OF THE CONSTITUTIONAL COURT? PLEASE PROVIDE DATA.

After reaching and rendering a decision, the Constitutional Court of BiH requests
information from the competent authorities regarding the implementation of its decisions.
If the competent authoritiesfind the request justified, the Court leaves an additional
period of time for implementation. The authorities that fail to implement the decisions of
the Constitutional Court state the reasons for failure to implement the decision, and the
Court examines these reasons in each case. If the Court finds that there are valid reasons
for non-implementation, it marks the decision as justifiably unimplemented.

The Court keeps a record ofthe unimplemented decision in its internal document, the
non-implementation information which is adopted periodically.

If a decision is not implemented within the prescribed deadline, the Court adopts a
decision on failure to implement, stating that the decision has not been implemented,
and may decide how the decision should be implemented. The decision on failure to
implement is submitted to the state prosecutor.

The filing of applications (which is not a criminal charge by itself) may lead to the initiation



of criminal proceedings. Article 239 of the Criminal Code of Bosnia and Herzegovina
stipulates the penalty of imprisonment for a term between six months and five years, for
an official who refuses to enforce or prevents enforcement of a final and enforceable
decisionof the Constitutional Court of BiH, the Court of BiH, the Human Rights
Commision or the European Court of Human Rights.

The failure to implement the decisions of the Constitutional Court is a criminal offense
under domestic legislation, and criminal offenses should automatically be prosecuted by
the Prosecutor’s Office. However, to this date, only one such case has been tried in court,
initiated by a lawsuit filed by the injured party.'

In the decisions of the Constitutional Court of BiH relating to relatives of missing people,
the measures to be adopted are referred to the Council of Ministers of BiH, the FBiH
Government, the RS Government and the Brcko District Government, which, therefore,
areformally in charge of implementing the decisions of the Constitutional Court of BiH.
However, a criminal proceedings cannot be initiated against an institution, but only against
a natural person or legal person.

Legal persons are defined in Article 122 of theBiH Criminal Code, whose paragraph 1
reads as follows:

“This Chapter regulates criminal liability of a legal person, with the exclusion of Bosnia
and Herzegovina, the Federation of Bosnia and Herzegovina, the Republika Srpska, the
Brcko District of Bosnia and Herzegovina, canton, city, municipality and local community,
for a criminal offense perpetrated by the perpetrator in the name of, for account of or in
favour of the legal person”.

This means that after rendering a ruling on non-implementation of the Constitutional
Court of BiH’s decisions which usually order measures to those institutions which are
exempt from liability under the quoted provision (i.e. Bosnia and Herzegovina, the
Federation of Bosnia and Herzegovina, the Republika Srpska, the Brcko District of
Bosnia and Herzegovina), the Prosecutor’s Office in the process of investigation must
identify a natural person (an individual) from these institutions who has committed the
criminal offense of non-implementation of decisions rendered by the Constitutional
Court of BiH. In order to initiate a criminal proceedings, first it is necessary to establish
who, for example, within a given ministry was in charge for the implementation of the
Constitutional Court of BiH’s decisions, or which municipal authority has this competence.
In the light of the above said, the Prosecutor’s Office of BiH has not been able to initiate
criminal proceedings relating to the non-implementation of decisions delivered by the
Constitutional Court of BiH. In this context, it seems that criminal prosecution is not
the most effective tool to achieve implementation of the decisions of the Constitutional
Court of BiH.

The fact that the decisions of the country’s highest judicial body can remain unimplemented
without any significant consequences for those responsible constitutes the ultimate
underminingof the rule of law and general trust towards the institutions.

On the other hand, the Constitutional Court itself has not always acted in accordance
with its Rules of Procedure (Rule 72.6) and, in some cases, has failed to adopt decisions
on failure to implement or to determine the adequate manner of implementation of its
decisions.

Small Steps — Great Effects: Optimizing the Execution of Decisions of the Constitutional Court of Bosnia
and Herzegovina, Adrijana Hanusi¢, Open Society Fund Bosnia and Herzegovina, 2011, p. 12, URL: http://
www.osfbih.org.ba/images/Prog_docs/PDFP/pdfp_10-11/Studies/BHS_65_Adrijana_Hanusic.pdf
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In the example provided by TRIAL International in BiH, in relation to the Court’s decision
no. AP-36/06, rendered on 16 July2007, the Court ordered the establishment of the Fund
for the Support of Families of Missing Persons in BiH within a miaximum of 30 days.
Given that the Fund was not established, the applicants wrote to the Court, requesting
that a ruling on non-implementation be adopted. The Court never adopted such a ruling,
Moreover, the Court has replied in a statement that this decision is being implemented,
although such Fund has not been established to date.

16

PLEASE DESCRIBE THE PROCEDURE NEEDED TO REVISE THE
CONSTITUTION. HAVE THERE BEEN ALREADY REVISIONS OF THE
CONSTITUTION? IF SO, PLEASE EXPLAIN RELEVANT AMENDMENTS,
PROCEDURE, SCOPE AND CHANGES MADE.

The Constitution may be amended by a decision of the Parliamentary Assembly
of BiH, including a two-thirds majority of those present and voting in the House of
Representatives.

There has only been one amendment to the Constitution of BiH. The Brc¢ko District
status was secured with the adoption of the first amendment to the Constitution of BiH
in 2009.

17

ARE THERE ANY PLANS TO AMEND THE CONSTITUTION? PLEASE
EXPLAIN.

In September 2015, the Council of Ministers of BiH reported that it had adopted the
Action Plan for the execution of the ECHR rulings in cases ,,Zorni¢* and ,,Sejdi¢ and
Finci®, and tasked the Ministry of Justice of BiH to prepare a draft decision on the
formation of a working group for drafting constitutional amendments and harmonization
with the BiH Election Law. The Action Plan has never been published and the decision
on the formation of the working group has not been adopted.?

Since then, the Council of Ministers of BiH has discussed the Action Plan twice, at sessions
held in June and December of 2016. On both occasions, a conclusion was adopted stating
that the Ministry of Justice of BiH should draft a revised Action Plan, form the working
group and setreasonable deadlines for the implementation of the Action Plan. There has
not been any progress on these tasks yet.

At this point, we would like to emphasize that in addition to official initiatives, none
of which is currently in parliamentary procedure, there are also many initiatives created
by civil society organizations that advocate and demand changes to the Constitution.
At the moment one of the more active initiatives is the Initiative “Women Citizens for
Constitutional Reform”, whose set of gender amendments to the Constitution of BiH has
been recognized by the Commission for Gender Equality of the Parliamentary Assembly
of BiH as vital and referred into further procedure to the Council of Ministers of BiH
and the Collegium of the House of Representatives of BiH.

Considering that the Constitution of BiH does not contain provisions which explicitly relate
to the equality of women and men in society, or uses gender-sensitive language, the Initiative
“Women Citizens for Constitutional Reform”, among other things, advocates for:

BiH Alternative Report 2016: Political Criteria, Initiative for the monitoring of European Union Integra-
tion of Bosnia and Herzegovina, Sarajevo, July 2016, URL: http://eu-monitoring.ba/site/wpcontent/
uploads/2016/07 /HRP_alternativni-izvjestaj_ ENG-_web.pdf



a) the introduction of an unambiguous definition of gender equality into the
Constitution of BiH and prohibition of direct and indirect discrimination of women
in public and private spheres, and

b) the introduction of affirmative measures in order to contribute to equating the
position of women in all spheres of society, which include a set of policies and practical
measures that are introduced wherever it is clearly indicated, from statistical data and
analysis, that a specific group or groups do not enjoy an equal position.

The Initiative also advocates for the extension of the existing catalogue of human rights
and the introduction of the principle of direct democracy which would enable citizens,
both women and men, to participate in the decision-making processes through referenda
of civic initiatives.

18

ARE THERE CONSTITUTIONAL PROVISIONS WHICH COULD PREVENT
BOSNIA AND HERZEGOVINA FROM ALIGNING WITH EUROPEAN
STANDARDS AND/OR EU ACQUIS AND REQUIRE AMENDING THE
CONSTITUTION? PLEASE PROVIDE A LIST OF SUCH PROVISIONS IF
APPLICABLE.

The European Court of Human Rights has ruled that the Constitution of BiH isin violation
of Article 14 of the European Convention on Human Rights, taken in conjunction with
Article 3 of Protocol No. 1. to the European Convention on Human Rights; as well as
Article 1 of Protocol No. 12. to the European Convention on Human Rights.

This was established in a decision reached in the case ,,Sejdi¢ and Finci v. Bosnia and
Herzegovina® (2009) which affirmed the ineligibility of the applicants, Dervo Sejdi¢ and
Jakob Finci, to run for office of Presidency of BiH, or be appointed in the House of
Peoples of the Parliamentary Assembly of BiH based on their Roma and Jewish ethnic
origin, which excludes them from the “constituent peoples” in BiH. Similar conclusions
were drawn in cases ,,Zorni¢* (2014), in which the applicant Azra Zorni¢ claimed that she
had been denied the passive voting right because she did not declare herself a member
of any of the ,,constituent peoples®; and case ,,Pilav** (20106), in which the applicant
Ilijaz Pilav asserted that he had been prevented to run for office of Presidency because
he is a Bosniak living in Republika Srpska, bearing in mind that a Bosniak member of
the Presidency of BiH has to be elected from the Federation of BiH, while residents of
Republika Srpska can only run for a Serb member of the Presidency of BiH.

The articles of the Constitution which had been contested in the abovementioned cases
are as follows:

Article IV/1. (House of Peoples)

The House of Peoples shall comprise 15 Delegates, two-thirds from the Federation
(including five Croats and five Bosniacs) and one-third from the Republika Srpska (five
Serbs).

Article V (Presidency)

The Presidency of Bosnia and Herzegovina shall consist of three Members: one Bosniac
and one Croat, each directly elected from the territory of the Federation, and one Serb
directly elected from the territory of the Republika Srpska.
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PLEASE DESCRIBE THE COMPETENCES, SELECTION PROCEDURES
AND DECISION-MAKING PROCEDURES OF THE HEAD OF STATE. ARE
THERE ANY SPECIFIC ELIGIBILITY REQUIREMENTS FOR CANDIDATES?
ARE THERE ANY VETO MECHANISMS IN THE DECISION-MAKING
PROCEDURES OF THE INSTITUTION?

The Presidency of Bosnia and Herzegovina represents the collective head of the complex
state. Since 1995, the Presidency has been an executive body consisting of one Bosniak,
one Croat and one Serb. In addition to the usual parity of ethnic groups, which is evident
in the House of Peoples of the state Parliament, the election of the Presidency also has a
territorial component outlined in the election rules. Eligible voters (citizens over the age
of 18) in the Federation of BiHmay directly elect a Bosniak and Croat member, while
eligible voters in Republika Srpska may directly elect a Serb member of the Presidency
(Article V of the Constitution of BiH).

Serbs from the Federation of BiH, and Croats and Bosniaks from Republika Srpska, as
well as all other citizens who do not belong to any of the three constituent peoples, do
not have a passive electoral right and cannot run for the Presidency.

Members of the Presidency are elected for a period of four years and can be re-elected
for a second consecutive term of office. The Constitution stipulates that a member of
thePresidency who has served two consecutive terms, can run for the same position again,
four years after their second term in the Presidency is ended.

The powers of the Presidency are a combination of elements of a parliamentary and
presidential democracy. In addition to the usual representative responsibilities, the office
also comes with important political duties. The most important are, as defined by Article
V 3, Article V 4 of the Constitution of BiH; and the Rules of Procedure of the Presidency
of BiH:

1) Conducting the foreign policy of BiH (which, among other things, includes
appointing ambassadors and other international representatives; representing the
country in international and European organizations and institutions; arranging
international agreements, denouncing, and, with the consent of the Parliamentary
Assembly, ratifying treaties etc.);

2) Appointing the Chair of the Council of Ministers (who shall take office upon the
approval of the House of Representatives of the Parliamentary Assembly of BiH);

3) Proposing (upon the recommendation of the Council of Ministers) an annual budget
to the Parliamentary Assembly;

4) Civilian commanding of the armed forces (until the unification of the armed forces
the Presidency had authority over the two separate entity armed forces); and

5) Appointing five members to the Governing Board of the Central Bank of BiH

All members of the Presidency have, ex officio, the right to submit petitions to the
Constitutional Court.

In principle, the Presidency should make decisions based on consensus. However, if one
of the members is overruled, he/she may declare a decision destructive for the vital
interest of the entity from which he/she was elected and forward the decision to the
competent entity body for final revision. If the declaration was made by a Serb member,
elected from Republika Srpska, the Presidency decision will be referred to the National
Assembly of Republika Srpska for confirmation. If a Bosniak or a Croat member made
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the declaration, the respective Bosniak or Croat delegates in the House of Peoples of the
Parliament of the Federation of BiH would make the decision. If a veto on vital interests
is confirmed by a two-thirds majority of the entity body within ten days of the referral,
the decision shall not take effect (Article V 2of the Constitution of BiH).

20

WHAT IS/ARE THE OFFICIAL LANGUAGE®S) OF BOSNIA AND
HERZEGOVINA?

The Constitution of Bosnia and Herzegovina does not specify the official language in the
state.

The Constitution of the Federation of BiH stipulates that the official languages of the
Federation of BiH are the Bosnian language, Croatian language and Serbian language and
the official scripts are Latin and Cyrillic(Article 6 of the Constitution).

The Constitution of Republika Srpska stipulates that the official languages in Republika
Srpska are the language of the Serb people, the language of the Bosniak people and the
language of the Croat people, and the official scripts are Cyrillic and Latin (Article 7 of
the Constitution).

24

TO WHAT EXTENT DO THE RULES OF PROCEDURE OF THE PARLIAMENT
REGULATE THE ISSUE OF GENDER BALANCE? IS GENDER EQUALITY
TAKEN INTO CONSIDERATION WHEN DELIBERATING THE LAWS,
POLICIES OR BUDGET?

The Rules of Procedure of both Houses of the Parliamentary Assembly of BiH state that
both Houses will endeavor to ensure representation of both genders within their bodies,
which in practice does not result in gender balance. Gender equality is seldom taken into
consideration when deliberating the laws, policies and budgets.

All parliamentary bodies may submit draft legislation for an opinion to the Gender Equality
Agency of Bosnia and Herzegovina before its referral to the adoption procedure. (Ova
recenica je bila u verziji koju sam prevodila, vidim da je nema u ovoj B/H/S verziji, pa eto
sta ja znam izbaci je ili je ostavi).

The competent body which should give its opinion whether a law, policy or proposed
budget at the state level has taken into account the principles of equality between men
and women, i.e. whether the proposed law, policy or budget is in line with the BiH Law
on Gender Equality, is the Agency for Gender Equality of BiH, and at the entity level,
Gender Centers of Republika Srpska and the Federation of BiH.

In 2013, the Parliamentary Assembly of BiH drafted and adopted a document “Instruction
on the Use of Gender-Sensitive LLanguage in the Parliamentary Assembly of Bosnia and
Herzegovina.” On the basis of this document, amendments to the Uniform Rules for
Legislative Drafting in the Institutions of BiH, which have been harmonized with the
BiH Law on Gender Equality, have been drafted and adopted. The amendments stipulate
that all regulations adopted by the Council of Ministers of BiH and the Parliamentary
Assembly of BiH must be published exclusively with respect to gender equality by: using
gender-neutral forms (i.e. person), specifying language forms for female and male gender
when expressions refer to men and women respectively.

In fact, this is the most common practice — a standard sentence that ,,the terms used in the
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regulation include equally male and female genders® is simply put in a law or regulation,
without a realistic assessment as to what kind of impact that law will have on men and
women.

40

IS THERE A CONSTITUTIONAL OR ORDINARY LEGAL FRAMEWORK
FOR THE USE OF INSTRUMENTS OF DIRECT DEMOCRACY, INCLUDING
REFERENDUM? WHAT IS THEIR SCOPE OF APPLICABILITY AND THE
PROCEDURE TO BE FOLLOWED? DO THEY HAVE BINDING AND
DIRECT LEGAL EFFECTS OR ARE THEY MERELY CONSULTATIVE? CAN
INTERNATIONAL TREATIES BE SUBJECT TO A REFERENDUM? IS A
REFERENDUM ON THE EU ACCESSION TREATY FORESEEN?

The Constitution of BiH does not provide for the use of instruments of direct democracy
(plebiscite, referendum, civic initiative) in any of its articles, whereby citizens of BiH are
prevented from direct participation in making of changes to the Constitution, as well as
creating and proposing constitutional solutions.

The text of the Constitution of BiH does not mention nor provides for the possibility
that international treaties be subject to a referendum.

The FBiH Constitution, constitutions of cantons and the Statute of the Brcko District
also do not contain provisions that regulate the referendum issue. None of the cantons
in the Federation of BiH has a separate Law on Referendum. In the Federation of BiH,
this issue is su regulated by the Law on Local Self-Government Principles which defines
that direct participation of citizens in decision-making in local self-government units is
achieved through a referendum, local assembly of citizens and other forms of direct vote.
The Law prescribes that a referendum may be called on issues which are within the scope
of competence of local self-government units, such as amending the statute or proposing
an act of general application.

Unlike the Federation of BiH and Brcko District, the RS Constitution stipulates the
possibility of calling for a referendum. Thus, Article 2 of the RS Constitution states that
“the agreement on the change of the inter-entity boundary line between Republika Srpska
and the Federation of Bosnia and Herzegovina may be taken out for the confirmation
by the way of a referendum in Republika Srpska”, while Article 70 of the Constitution
states that calling for the republic referendum falls under the competence of the National
Assembly of Republika Srpska.

In addition, the Law on Referendum and Civic Initiative has been in force in Republika
Srpska since 2010.

The Law regulates the calling for and holding of referenda at the entity level and at the
level of municipalities, i.e. towns, authorities in charge of holding referenda and specifies
who has the right to submit a proposal for calling a referendum. The Law does not specify
the content of the referendum question at the entity level. Article 2 only stipulates that
a “Referendum in Republika Srpska (hereinafter referred as: the Republic referendum)
may be called for the purpose of prior declaration of citizens, in accordance with the
Constitution.”

The National Assembly of Republika Srpska used this right in 2016, after it had decided
to call for the referendum with the question: “Do you support marking and celebrating
January 9 as Republic Day?”. The decision to call the referendum was made after the
Constitutional Court of BiH had declared January 9, the Day of Republika Srpska,



unconstitutional and had instructed the amendment of the RS Law on Holidays. Although
the decisions of the Constitutional Court of BiH are final and binding, the National
Assembly of Republika Srpska has made a decision to call a referendum, assessing the
decision of the Constitutional Court as a political one. The referendum was held on 25
September 2016, just before the local elections in BiH.

67

PLEASE EXPLAIN HOW THE CIVIL SOCIETY IS INVOLVED IN THE
PROCESS OF PUBLIC CONSULTATION ON DRAFT LEGISLATION AND
POLICIES. IS THERE A STRUCTURE OR MECHANISM IN PLACE, INCLUDING
A WEB-PLATFORM? ARE CIVIL. SOCIETY PROPOSALS TAKEN INTO
CONSIDERATION BY THE RELEVANT AUTHORITIES? (SEE ALLSO UNDER
PUBILIC ADMINISTRATION REFORM)

There is still no actual cooperation between the state and civil society organizations. While
there is a non-functioning mechanism at the state level, there are neither institutional
mechanisms for cooperation between governmental and non-governmental sectors at the
entity level, nor the will for their establishment.

The rules for consultations with civil society on drafting legal regulations have been in
place for many years, but are generally not implemented. In January 2017, a new Rules for
Consultation for Legislative Drafting in the Institutions of BiH’ was adopted, on which
the Ministry of Justice of BiH held consultation with representatives of civil society
in late April 2016. The novelty is the establishment of an official online platform for
consultation of state institutions with interested public and civil society organizations on
legislative drafting,* The platform has been put into operation, although it is still not fully
functional.

The organization of public debates is also regulated by the rules of procedure of the
legislative bodies (the rules of procedure of both Houses of the Parliamentary Assembly
of BiH, the rules of procedure of the RS National Assembly, the House of Peoples
of the FBiH Parliament and cantonal assemblies) and the rules of procedure of the
Council of Ministers of BiH, but analyses show that this mechanism does not function
in a satisfactory manner.

The analysis of the functioning of public debate mechanisms in BiH® has shown that
these rules of procedure do not contain criteria for assessing which regulations of public
interest must be referred to a public debate, so that decisions are made for each individual
case in parliament. The analysis has also shown that the rules of procedure stipulate
different duration of public debates, that information about public debates is inadequate,
and that civil society organizations and other participants in public debates do not receive
reports on the conducted debates nor explanations why their proposals were not adopted.

Rules for Consultation for Legislative Drafting (Official Gazette of Bosnia and Herzegovina, 314/16)
http://www.ads.gov.ba/v2/attachments/4257_PravilaKonsultacije.pdf

eKonsultacije Platform (https://ekonsultacije.gov.ba/)

“Public Debates in Bosnia and Herzegovina — from the Form to the Essence®, 2014, Tuzla: Centers for
Civic Initiatives, available at: http://www.cci.ba/dokumenti/Javne_rasprave_u_BiH.pdf
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063

ARE LAWS, BYLAWS, STRATEGIES AND POLICY REFORMS EFFECTIVELY
CONSULTED WITH CSOS (IN TERMS OF ADEQUATE ACCESS OF
INFORMATION, SUFFICIENT TIME TO COMMENT, SELECTION AND
REPRESENTATIVENESS OF WORKING GROUPS, ACKNOWLEDGEMENT
OF INPUT, FEEDBACK ETC.)?

In general, legislative procedures in parliaments are not inclusive or open to the public,
including civil society organizations. There is a worrying trend of adopting crucial legislation
in urgent procedures, without a proper parliamentary debate, let alone consultations with civil
society.“The 2016 research of the openness of patliamentshas also shown that patliamentary
bodies do not consult experts or any other external bodies’ and that patliaments at the state
and entity level are generally closed to the public in their work.

69

IS PUBLIC FUNDING OR ANY OTHER FORM OF SUPPORT AVAILABLE FOR
CSOS? PLEASE PROVIDE DATA ON THE AMOUNTS FOR THE LAST 5 YEARS.

State support for the work of CSOs is not transparent, while mechanisms and criteria for
the allocation of funds are arbitrary and depend on the institution that allocates funds.

In addition, some studies show that more than half of public funds distributed to CSOs
have been assigned without an invitation to tender or public procurement procedures. Some
of these funds have also been allocated to public institutions or religious organizations.
Audit reports at the state and entity level also point out to the lack of transparency and
control over these funds and the way they atre distributed.”

According to the 2012 data, most funds are allocated to sports organizations, followed
by veteran and disabled associations, organizations providing social services, while about
34,4% of funds go to all other types of associations. Most funds for associations and
organizations are allocated by municipalities.

71

DOES LEGISLATION PROVIDE TAX INCENTIVES FOR INDIVIDUAL OR
CORPORATE FINANCING THE NON-PROFIT SECTOR?

There are no such incentives.

136

DESCRIBE THE LEGAL/POLICY FRAMEWORK TO GUARANTEE THE
QUALITY AND EQUAL ACCESS TO PUBLIC SERVICES. HOW ARE NEEDS
OF SPECIAL GROUPS ENSURED (SUCH AS PERSONS WITH DISABILITIES,
FOREIGNERS, SENIOR CITIZENS ETC.)?

The legislation of BiH provides for equal access to public services and services which are

open or provided to the public. All services on paper must be accessible to all citizens on
equal terms. The normative framework is relatively good at entity levels, because the laws

See: BiH Alternative Report 2016: Political Criteria, The Initiative for the monitoring European Union
Integration of Bosnia and Herzegovina, Sarajevo, July 2016, pages 7-8

Patliament openness in the region and Bosnia and Herzegovina, Tijana Cvjeti¢anin, Zasto ne/Action SEE,
March 2017, p. 7, URL: http://zastone.ba/site/wp-content/uploads/2017/05/Patliament-openness-in-
the-region-and-Bosnia-and-Herzegovina-CA-Why-Not.pdf

“Heads or Tails: Allocations of the governmental sector to the non-governmental sector in Bosnia and
Herzegovina for 20127, (Sarajevo: FSU in BiH and CPCD, February 2013) (https://www.cin.ba/sto-mil-
iona-maraka-za-nevladin-sektor/



NS}

on spatial planning and construction and by-laws prescribe the obligations and standards
for institutions and individuals participating in the planning and construction process to
ensure physical accessibility for persons with disabilities. The accessibility regulations in
both entities have perfectly prescribed accessibility standards and deadlines for making
public institutions accessible, and if these regulations were to be consistently applied,
accessibility for persons with disabilities would improve tremendously.

Bodies and institutions that implement regulations in practice, as well as those in charge with
monitoring the implementation of regulations, including inspections, do not implement
the prescribed norms. Due to their irresponsibility towards citizens, decision makers do
not plan funds for these purposes in the budgets of their institutions. Apart from physical
accessibility, where some progress has been made lately, other forms of accessibility, such
as providing information and communicating in accessible formats, exist only in formal
terms. Some laws prescribe the obligation to provide an interpreter for the sign language
or materials in the Braille alphabet (Law on the Use of Sign Language (BiH) and Law on
the Library for Blind Persons (RS)), but in practice there is no systematic approach for the
implementation of these laws, and thus are implemented sporadically. The accessibility
of alternative and augumentative techniques or texts which are adapted for persons with
intellectual disabilities is not even mentioned. The law does not regulate in detail the
accessibility of information on public television broadcasters or other telecommunications
operators, and it entirely depends on the good will of individual service providers.

Accessibility of transport for persons with disabilities is not regulated by laws and by-
laws, so there is no obligation for transport organizers to provide access to means of
transportation to persons with disabilities in rural and urban areas. There is still no
accessible public transport for persons with disabilities in any of the larger cities in the
countty.

Laws on health care at the entity level also guarantee the highest possible level of
health care, which is not provided in practice, and which directly jeopardizes the health
of persons with disabilities. Health care facilities are inaccessible, while diagnostic and
other instruments and equipment, especially for persons with the most serious types of
disabilities, as well as women and children, are not available.

Apart from the inaccessibility of facilities and services, it is important to mention that
there is neither a prescribed legal obligation to provide public officials with a training
programme on the rights and prevention of discrimination of persons with disabilities and
their families (taking into consideration all differences in age, gender, sexual orientation,
etc.), nor the obligations of public institutions in which persons with disabilities are
employed.

On the whole, persons with disabilities are not provided with adequate accessibility of
public services and public institutions, causing their exclusion and discrimination, and
does not provide them with equal opportunities to exercise their rights.

152

WHAT MEASURES HAVE BEEN TAKEN TO ENSURE AN INCREASED
AWARENESS WITHIN THE SECURITY FORCES OF ISSUES SUCH AS HUMAN
RIGHTS AND NON-DISCRIMINATION?

Civilian oversight and awareness-raising within the security forces on issues of human
rights and non-discrimination is carried out through civil sector commissioners. In the
armed forces that person is a patliamentary commissioner for military matters, and
through thelaw on Service in the Armed Forces of Bosnia and Herzegovina, every
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member of the Armed Forces of Bosnia and Herzegovina commits to respecting human
rights and non-discrimination on different grounds.

233

PLEASE DESCRIBE THE DOMESTIC LEGAL FRAMEWORK FOR PROCESSING
WAR CRIMES, CRIMES AGAINST HUMANITY AND GENOCIDE, AND
PROVIDE A TRANSLATED COPY OF THE RELEVANT LAWS.

In BiH there are four laws which regulate the processing of war crimes, crimes against
humanity and genocide. These include: the Criminal Code of Bosnia and Herzegovina,
the Criminal Code of Republika Srpska, the Criminal Code of the Federation of Bosnia
and Herzegovina and the Criminal Code of the Brc¢ko District.

The provisions on the processing of war crimes in the entity laws have been taken from
the Criminal Code of the Socialist Federal Republic of Yugoslavia, which is not the case
with the Criminal Code of Bosnia and Herzegovina. The entity laws do not contain
provisions relating to the processing of crimes against humanity.

234

DOES THE LEGISLATION INCLUDE THE NOTION OF COMMAND
RESPONSIBILITY, AS DEFINED BY THE ICTY STATUTE (ART. 7.3) AND THE
ROME STATUTE OF ICC (ART. 28)?

The BiH Criminal Code contains provisions that relate to the concept of individual and
command responsibility. There is no concept of a joint criminal enterprise, but is applied
in accordance with customary international law and the practice of the Hague Tribunal.

235

IS THERE A NATIONAL STRATEGY ON WAR CRIMES? DOES IT FORESEE
ANY COMPLEMENTARITY SYSTEM BETWEEN COURTS? PLEASE DESCRIBE
HOW THE AUTHORITIES ARE IMPLEMENTING THE STRATEGY AT ALL
LEVELS OF GOVERNANCE.

The Council of Ministers of BiH adopted theNational Strategy for Processing of War
Crimes Cases in December 2008. According to the Strategy, the most complex cases
should be processed within the period of seven years, while all other cases within the
period of 15 years. The problem arose in the assignement of cases between judicial
institutions at the state and entity level.

The Prosecutor’s Office of BiH not only worked on complex cases, but also on cases
of lesser complexity, which should have been done by some entity institutions. The
problem that often occured in entity courts was witness protection, that is, the inability
to provide protection. The problem with implementation of the Strategy arose at the
very beginning, because a database containing all war crimes cases, i.e. investigations had
not been established within the set deadline, and which was requested in order to avoid
conducting parallel investigations in several prosecutions. The database problem was
solved a few months later.
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236

WHICH COURTS AND PROSECUTION OFFICES ARE COMPETENT?
DESCRIBE THEIR FINANCIAL AND HUMAN RESOURCES SITUATION

The Prosecutor’s Office of BiH and the Court of BiH, all cantonal courts and prosecutor’s
offices in the Federation of BiH, all district courts and prosecutor’s offices in Republika Srpska,
the Supreme courts in the Federation of BiH and Republika Srpska, as well as the Prosecutor’s
Office and Court of the Brcko District have competence in processing war crimes.

Since the beginning of work on war crimes cases, the Prosecutor’s Office of BiH has had
personnel and financial capacities for the processing of war crimes. As for the courts, the
Court of BiH did not have any personnel or financial problems, but two years ago they
launched the issue of courtrooms, i.e. the number of courtrooms in relation to the number
of indictments. For this reason, the trials were organized in two shifts — thus, some trials
begin at 09:00 hrs in the morning and last until 13:00 hrs, while other trials begin at 13:00
hrs and the courtroom is available until 16:00 hrs, i.e. the end of working hours. The
Court in Gorazde has never worked on war crimes cases due to insufficient number of
judges for trials, because, in addition to three members of the Trial Chamber, the Court
requires one preliminary proceedings judge, one appellate judge, and three judges in the
event of appeal against the Trial Chamber’s decision. Investigations conducted by the
Prosecutor’s Office of Bosnian-Podrinje Canton were transferred to the nearest court.

When talking about witness protection, the District Court in Trebinje is unqualified to
provide protection due to technical conditions. They had one witness who was assigned
protection, and was questioned in a way that he/she gave a statement before the Ttial
Chamber without the presence of the parties. After that the Trial Chamber read the
statement in the courtroom and asked the parties which questions would they ask the
witness if he/she were present. When the parties answered, the Trial Chamber withdrew
again and summoned the witness and questioned him/her. With the help of UNDP,
witness protection departments have been secured at the Cantonal Court in Sarajevo, the
District Court in Banja Luka, the Cantonal Court in Novi Travnik and the Cantonal Court
in Biha¢.

In courts, except for the Court of BiH, there was a constant problem of the lack of
psychologists who would help traumatized witnesses, i.e. the lack of a Department for
Protection of Witnesses under Threat and Vulnerable Witnesses. Psychologists and
relevant staff, as well as investigators working on war crimes cases, have been recruited,
while their pays have been secured from IPA funds.

In December 2013, the European Commission paid the first tranche which enabled
recruitment of 142 prosecutors, judges, expert associates and administrative workers in
courts and prosecutor’s offices throughout the country to work on war crimes cases.

When a problem arose due to delay in the adoption of the Justice Sector Reform Strategy
and the European Commission blocked IPA funds in 2015, majority of employees did
not receive their pays. Some presidents of courts and chief prosecutors secured additional
funds from the cantonal budgets. The problem of IPA funds affected the witnesses
themselves (for instance, the District Court in East Sarajevo could not pay the costs of
transporting witnesses to court).
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237

PLEASE DESCRIBE THE SITUATION AS REGARDS PROCEEDINGS ON WAR
CRIMES, CRIMES AGAINST HUMANITY AND GENOCIDE. HOW MANY
PROCEEDINGS HAVE BEEN FINALISED AND HOW MANY ARE ONGOING?

According to the data of the High Judicial and Prosecutorial Council, all courts in BiH
from 1992 to the end of 2016 rendered a total of 320 convictions and 106 acquittals.
Three judgements were rejected and there were 17 decisions to suspend the proceedings.

A total of 666 indictments has been brought and some of these trials are still ongoing,

238

HOW MANY PERSONS ARE INDICTED FOR WAR CRIMES, CRIMES AGAINST
HUMANITY AND GENOCIDE BY COURTS IN BOSNIA AND HERZEGOVINA?
[S THIS LIST PUBLIC? PLEASE ATTACH A COPY OF IT. HOW MANY
ADDITIONAL INDICTMENTS IN TOTAL ARE FORESEEN?

According to the data of the High Judicial and Prosecutorial Council of BiH, a total of
666 indictments has been brought. There is a total of 436 investigations in war crimes
cases in which the perpetrator is known and 267 investigations in which the perpetrator
is unknown.

According to the data of the Prosecutor’s Office of BiH, 690 persons have been indicted
since the beginning of the operation of the Office. However, this number is also related
to cases transferred to entity courts, given the fact that the Prosecutor’s Office of BiH has
been criticized for bringing indictments in order to fulfill the norm and not to meet the
standards in regards to war crimes processing,

239

HOW MANY SUCH CASES HAVE BEEN PROCESSED? HOW MANY VERDICTS
WERE REACHED? PLEASE PROVIDE A LIST. WHAT IS THE EXPECTED
TIMEFRAME TO PROCESS ALL FORESEEN WAR CRIME CASES?

A total of 3.849 applications and 2.811 investigations have been processed at all levels.

However, having not met the deadlines of theNational Strategy for Processing of
War Crimes Cases, a Working Group was established consisting of representatives of
the Ministry of Justice of BiH, courts from Republika Srpska, Brcko District and the
Federation, the Ministry of Security of BiH, the Prosecutor’s Office of BiH, as well as
the OSCE representatives. The Council of Ministers of BiH established the Working
Group, while the Chairperson is a person from the Ministry of Justice of BiH. They had
two meetings, but they have not done anything yet in terms of concrete changes to the
National Strategy for Processing of War Crimes Cases.

240

HOW MANY PERSONS ARE INDICTED SPECIFICALLY FOR SEXUAL
VIOLENCE RELATED WAR CRIMES? HOW MANY SEXUAL VIOLENCE
RELATED PROCESSES HAVE BEEN CONDUCTED AND VERDICTS
RENDERED? PLEASE PROVIDE A LIST.

According to the latest available OSCE data, there were 27 accused of sexual violence in
local courts by the end of 2014. According to BIRN BiH data, the Court of BiH, since
the beginning of its work, has done 51 cases of wartime sexual violence.
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241

HAVE THE AUTHORITIES TAKEN ANY MEASURES TO MONITOR AND
TRACK COMPLEX WAR CRIME CASES INVOLVING SENIOR- OR MID-LEVEL
OFFICIALS, OR HAVING A WIDE GEOGRAPHICAL OR TEMPORAL SCOPE?
PLEASE PROVIDE DISAGGREGATED INFORMATION.

The authorities in BiH have never undertaken measures to monitor complex war crimes
cases. The task of the Prosecutor’s Office of BiH is to process war crimes cases, that is,
complex cases against senior-level officials, but the Prosecutor’s Office of BiH does not
have the obligation to submit information about a case to anyone, meaning that these data
is not available to the public.

According to the National Strategy for Processing of War Crimes Cases, there is a
Supervisory Board for the implementation of the National Strategy for Processing of
War Crimes Cases, but their work is not public.

242

HAVE THE AUTHORITIES UNDERTAKEN ANY MAPPING EXERCISE TO
UNDERSTAND THE EXTENT TO WHICH KNOWN CRIMES HAVE BEEN
ADDRESSED AND THE CRIMES STILL TO BE PROSECUTED? ARE THE
AUTHORITIES AWARE OF ANY SPECIFIC ACCOUNTABILITY GAP?

No actions have been taken on mapping the crimes committed. There are attempts by
the non-governmental sector to carry out the mapping, but it still has not been fully
completed.’

243

ARE THERE TRAINED JUDICIAL PERSONNEL (PROSECUTORS, LAWYERS,
JUDGES) TO PROCESS DOMESTIC WAR CRIMES TRIALS? WHAT KIND
OF TRAINING ACTIVITIES HAVE BEEN DONE, ARE ONGOING AND
PLANNED? WHAT SPECIALISED TRAININGS HAVE BEEN PROVIDED TO
JUDGES, PROSECUTORS AND DEFENCE LAWYERS?

When war crimes trials began, lawyers, prosecutors and judges underwent training aimed
at training them to deal with war crimes. The problems arose when the Prosecutor’s
Office of BiH began to employ inexperienced prosecutors who had not received any
special training in war crimes cases, which is reflected in the war crimes indictments. An
analysis recently published by the OSCE points out to several issues in this field such as:
indictments which were brought only for the purpose of meeting the prosecutor’s work
quota; separation of war crimes indictments into several cases; insufficient knowledge
of prosecutors on command responsibility and joint criminal enterprise, etc.'” The High
Judicial and Prosecutorial Council of BiH has tasked the Prosecutor’s Office of BiH to
implement recommendations provided in the analysis, including the recommendation to
revise the existing war crimes indictments and to revise the criteria for determining the
complexity of cases and only retain the most complex cases at the state level, etc.

10

Mapping Detention Camps 1992-1995 in BiH, ,, Transitional justice, Accountability and Remembrance®,
URL: http:/ /www.tranzicijska-pravda.org/profili-logora-i-zatocenickih-objekata/

Processing of War Crimes at the State Level in Bosnia and Herzegovina, Joanna Korner, Organization for
Security and Co-operation in Europe, June 2016, URL: http: .osce.org/bih/247221?download=true
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IS BOSNIA AND HERZEGOVINA PREPARED TO FULLY COOPERATE WITH
ICTY/MICT ON DOMESTIC TRIALS ON WAR CRIMES, CRIMES AGAINST
HUMANITY AND GENOCIDE, INCLUDING BY ACCEPTING EVIDENCE
AND OTHER SUPPORTING MATERIAL FROM THE ICTY/MICT AS WELL
AS FROM THE JUDICIARIES OF OTHER COUNTRIES IN THE REGION? IS
EVIDENCE COMING FROMTHEICTY/MICT AND FROM OTHER COUNTRIES
ACCEPTABLE, IN THEORY AND IN PRACTICE, IN COURT PROCEEDINGS?

BiH cooperates with the Hague Tribunal and Hague Tribunal materials are intensively
used in war crimes cases at the state level. In regards to cooperation with the Hague
Tribunal, it is satisfactory and the transferred cases, the so-called 11 bis, have all been
resolved in fair trial. The first cases transferred to the Court of BiH from the ICTY, such
as Mejaki¢ et al., Pasko Ljubici¢, Milorad Trbi¢, and the like, were completed by final
judgements. Some of the Category A cases remained in the investigative phase for a long
time and only a few were completed by final judgements.

In a large number of war crimes cases in BiH, suspects, witnesses and victims are located
in other countries, which is why regional cooperation is vital. It is indisputable that the
work of the Tribunal has had an impact on the legal systems of countries in the region
that have been given a number of war crimes cases to conduct. BiH has signed agreements
on mutual concession of evidence with the Republic of Croatia'' and Montenegro'. The
War Crimes Prosecutor of the Republic of Serbia and Deputy Chief Prosecutor of BiH
signed a Protocol on Cooperation in the Prosecution of Perpetrators of War Crimes,
Crimes against Humanity and Genocide® on 31 January 2013. These protocols define
instruments for the effective processing of war crimes perpetrators and facilitate the
concession of evidence and information in war crimes cases between the two prosecutions
on a voluntary basis.

Realizing regional cooperation in full capacity has not been accomplished due to the
political instrumentalization of cases and the lack of legal framework which would
regulate regional cooperation. The existence of a ban on extradition of its own nationals
or the prevention of access to documents and evidence from other countries has negative
consequences on the conduct of war crimes proceedings.

245

IS BOSNIA AND HERZEGOVINA PREPARED TO ACCEPT FULL AND
TRANSPARENT INTERNATIONAL MONITORING OF DOMESTIC TRIALS
ON WAR CRIMES, CRIMES AGAINST HUMANITY AND GENOCIDE, WHERE
RELEVANT TO ALLOW MONITORING THE ACCOUNTABILITY PROCESS
AS A WHOLE? DOES THIS APPLY ALSO TO ACCESS TO INFORMATION ON
INVESTIGATIONS, AND IF SO UNDER WHICH CONDITIONS?

There have already been some monitoring activities in this field, such as the one conducted
by the OSCE. Monitoring of trials did notreveal any obstacles, however, access to cases
in the Prosecutor’s Office of BiH was temporarily prevented by former Chief Prosecutor
Goran Salihovi¢ (who, at the time of writing of the answers to this questionnaire was

11

12

13

Protocol on Cooperation in Prosecution of Perpetrators of War Crimes, Crimes against Humanity and
Genocide between the State’s Attorney Office of the Republic of Croatia and the Prosecutor’s Office of
Bosnia and Hetrzegovina, 2013., http://tuzilastvobih.gov.ba/files/docs/Protokol_Hrvatska, BIH.pdf
Protocol on Cooperation in Prosecution of Perpetrators of War Crimes, Crimes against Humanity and
Genocide between the Supreme State Prosecutor’s Office of Montenegro and the Prosecutors’s Office of
Bosnia and Hetrzegovina, 2014., URL: http:/ /www.tuzilastvobih.gov.ba/files/docs/Protokol_bos._.pdf
Protocol on Cooperation in Prosecution of Perpetrators of War Crimes, Crimes against Humanity and
Genocide between the Prosecutor’s Office of Bosnia and Herzegovina and the War Crimes Prosecutot’s
Office of the Republic of Serbia, 2013., URL: http://tuzilastvobih.gov.ba/files/docs/Protokol-bos.pdf



suspended from duty). The access was eventually granted after public pressure arising
from the media debate regarding the issue.
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HAVE THERE BEEN EXTRADITION REQUESTS FOR ALLEGED
PERPETRATORS OF WAR CRIMES, CRIMES AGAINST HUMANITY AND
GENOCIDE? IS BOSNIA AND HERZEGOVINA READY TO CONCLUDE
EXTRADITION AGREEMENTS COVERING ALLEGED WAR CRIMES
PERPETRATORS WITH NEIGHBOURING COUNTRIES?

BiH is not ready to conclude extradition agreements in war crimes cases. BiH has signed
the Agreement on Extradition with the Republic of Croatia and the Republic of Serbia,
respectively, covering criminal offenses of organized crime, but not war crimes cases.

247

HAS BOSNIA AND HERZEGOVINA ADOPTED ANY COMPREHENSIVE
TRANSITIONAL JUSTICE STRATEGY AIMED AT FIGHTING IMPUNITY,
PROVIDING RECOGNITION AND REDRESS TO VICTIMS, FOSTERING
TRUST, STRENGTHENING THE RULE OF LAW AND CONTRIBUTING TO
RECONCILIATION AND NON-RECURRENCE? IF YES, PLEASE PROVIDE
DETAILS ON ITS CONTENTS AND STATE OF IMPLEMENTATION.

Bosnia and Herzegovina has not adopted any transitional justice strategy yet.

In 2010, under the auspices of the United Nations Development Programme (UNDP), the
process of drafting and adopting a National Strategy for Transitional Justice was initiated.
The Ministry of Human Rights and Refugees of BiH formed a working group tasked
with drafting the strategy with UNDP’s support.'"* The working document containing
the draft Transitional Justice Strategy was expected to be adopted by the Parliamentary
Assembly of BiH in the summer of 2012. Nonetheless, this did not happen.

In 2013, theCommittee on the Elimination of Discrimination against Women (CEDAW)
recommended BiH “to expedite the adoption of pending draft laws and programmes
designed to ensure effective access to justice for all women victims of wartime sexual
violence, including adequate reparation, such asthe draft strategy on transitional justice
aimed at improving access to justice”.

In its 2014 follow-up report, the Working Group on Enforced or Involuntary
Disappearances (WGEID) expressed “deep regret that the Transitional Justice Strategy
could not be adopted and encourages Bosnia and Herzegovina to speed up the process of
its adoption. It underlines the fact that this strategy is regarded as a priority by victims of
the war who have been waiting for justice and redress over the past 20 years”.

BiH authorities also failed to adopt aProgramme for Victims of Sexual Violence. The aim
of the Programme, which was jointly launched in 2011 by the Ministry of Human Rights
and Refugees of BiH and the UN Population Fund (UNPFA), is to create tools that will
allow survivors access to reparation. The programme document was completed in 2012
and sent to the entities for formal opinions. However, failing to receive positive response
on the document’s contentfrom the RS Government, the Ministry of Human Rights and
Refugees never submitted it to the Council of Ministers of BiH for adoption.

14

Working text of the Transitional Justice Strategy in Bosnia and Herzegovina 2012-2016. URL: http://www.
mpt.gov.ba/aktuelnosti/propisi/konsultacije/Strategija%20TP%20-%20bosanski%20jezik%20fin%20doc.
pdf
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The lack of strategic approach to transitional justice is evident in the political, judicial
and social sphere. The existing initiatives in the field of transitional justice mostly
come from civil society and face obstacles at all levels of government. The victims and
survivors of war crimes lack reparations, while persons indicted or incarcerated for war
crimes are often celebrated as war heroes and given official recognition as ,,upstanding
citizens“within the political and administrative frameworks of the ethnic communities
they come from. One of the more striking examples is naming of a student dorm in
Pale after Radovan Karadzi¢, ceremonially opened by the current President of Republika
Srpska, Milorad Dodik. However, there are numerous other cases where current political
officials publicly supported, welcomed or honored persons indicted or incarcerated for
war crimes. There are several cases of war crimes indictees who have returned to active
politics after serving their sentence, which is a problem particularly evident at the local
level. In some cases, persons who directly participated in war crimes have resumed their
political or administrative positions in local communities, putting the victims of war
crimes and returnees in a particularly vulnerable position.
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ANTI-CORRUPTION

(questions 248-291)
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PLEASE PROVIDE ANY ANALYSIS OR RESEARCH MADE BY THE COUNTRY’S
AUTHORITIES OROTHER BODIES (E.G. INTERNATIONAL ORGANISATIONS
AND NGOS) ON THE PROBLEMS OF CORRUPTION FACED BY BOSNIA AND
HERZEGOVINA.

Belowisalistof relevantresearch on the problems of corruptionin Bosniaand Herzegovina
made by civil society organisations, international organizations and institutions:

National Integrity System Assessment of Bosnia and Herzegovina, Transparency
International in BiH, 2015, https://t-bih.org/wp-content/uploads/2015/12/
National-Integrity-System-Assesment-BIH-2015.pdf

Monitoring Report on the Seizure of Illegally Acquired Property in Bosnia and
Herzegovina, Transparency International in BiH, 2016, https://ti-bih.org/wp-
content/uploads/2017/03/Monitoring-oduzimanje-nezakonito-stecene-imovine.pdf

Monitoring the Implementation of Anti-Corruption Reforms in Bosnia and
Herzegovina, Transparency International in BiH, 2016, https://ti-bih.org/wp-
content/uploads/2016/12/Monitoring-provodjenja-antikorupcionih-reformi-u-

BIH-2016.pdf

Monitoring Report on the Implementation of the United Nations Convention against
Corruption, Transparency International, 2016, https://ti-bih.org/wp-content/
uploads/2016/11/Monitoring-UN-Konvencije-za-borbu-protiv-korupcije.pdf

Research on the Application of the Freedom of Access to Information Act of Bosnia
and Herzegovina, Transparency International in BiH, 2016, https://ti-bih.org/
wp-content/uploads/2016/09 /Istrazivanje-o-primjeni-zakona-o-slobodi-pristupa-
informacijama-u-BIH-2016.-TIBIH-1.pdf

Monitoring the Implementation of the Strategy and Action Plan for the Fight
against Corruption 2015-2019, Transparency International in BiH, 2016, https://
ti-bih.org/wp-content/uploads/2016/08/Monitoring-Strategije-za-borbu-protiv-
korupcije-2015-2019.pdf

Diagnostic Analysis of the Integrity of the Justice Sector in Bosnia and Herzegovina
and Potential Risks of Corruption and Unethical Conduct in the Judiciary, USAID’s
Justice Project in Bosnia and Herzegovina, 2016, http://usaidjp.ba/asscts/files/
publication/1454581034-diagnostic-analysis-of-the-integtity-of-the-judicial-sector-in-
bih-and-potential-risks-of-corruption-and-unethical-conduct-in-judiciary.pdf

Business, Corruption and Crime in Bosnia and Herzegovina: The impact of bribery
and other crime in private enterprise, UNDOC 2013, https://wwwunodc.org/
documents/data-and-analysis/statistics /corruption/Prevod_izvjestaja_ BHS_fina_
za_stampu_ispravljeno.pdf

Anti-Corruption Capacities of Public Procurement in the Security Sector, Centre
for Security Studies, Sarajevo, 2016, http://css.ba/wpcontent/uploads/2013/11/
ACroSS_AK_2016.pdf
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- Corruption Perceptions Index 2016, Transparency International, https://www.
transparency.org/news/ feature/corruption_perceptions_index_2016

- Global Corruption Barometer 2015/16, Transparency International, https://www.
transparency.org/research/gcb/gcb_2015_16/0/
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PLEASE GIVE COMPREHENSIVE, COUNTRY-WIDE OVERVIEW OF THE
EFFORTS GEARED TOWARDS TACKLING THESE ISSUES (I.LE. ADOPTION
OF LEGISLATION, INTERNATIONAL CONVENTIONS, ADOPTION OF
STRATEGIES AND ACTION PLANS TO IMPLEMENT LEGISLATION,
REINFORCEMENT OF INSTITUTIONAL AND HUMAN RESOURCES
CAPACITIES TO DEAL WITH CORRUPTION). WHICH ARE THE MAIN
PRIORITIES IN THIS FIELD? WHICH ARE THE BODIES RESPONSIBLE FOR
THE FIGHT AGAINST CORRUPTION? HOW IS COORDINATION BETWEEN
DIFFERENT SERVICES ENSURED HORIZONTALLY AS WELL AS ACROSS
THE LEVELS OF GOVERNANCE?

In regards to the fight against corruption in BiH, the legal institutional framework for
the fight against corruption remains inadeqaute. A particular problem in the fight against
corruption is the complex institutional framework, and consequently the fragmentation
of strategic documents and action plans for the fight against corruption, which makes
the implementation of anti-corruption measures less effective. Corruption in BiH is still
widespread in many fields and is one of the most important challenges for BiH in the
future. In order to effectively combat corruption, in the future BiH must pay special
attention to improving and advancing the legislation framework for the fight aginst
corruption (such as laws on public procurement, conflict of interest, financing of political
parties, access to information, protection of whistleblowers, etc.), as well as strengthening
institutional capacities for the fight against corruption and improving cooperation with
civil society organizations, academic community, the media and citizens aimed at a
more efficient fight against corruption. Also, it is necessary to increase the number of
investigations and judgements for corruption offenses, in particular judgements against
high-ranking officials. Available statistical data on processing corruption before courts
and prosecutions in BiH show that in the past several years there has been a decrease
in the number of judgements for corruption offenses in BiH. Particularly concerning
is the data from the analysis of final court judgements before six courts in BiH for the
period 2009-2014, published by Transparency International in BiH, that only 19% of
high-ranking officials accused of corruption end up with a conviction.

Regarding the strategic documents for the fight against corruption in Bosnia and
Herzegovina, the following documents are adopted:

Anti-Corruption Strategy of Bosnia and Herzegovina

The Council of Ministers of BiH, at its session held on 7 May 2015, adopted the Anti-
Corruption Strategy for 2015-2019 and the Action Plan for the Implementation of the
Anti-Corruption Strategy for 2015-2019. The Strategy consists of five strategic objectives,
namely: establishment and strengthening of institutional capacities and improvement
of the normative framework for the fight against corruption; development, promotion
and implementation of preventive anti-corruption activities in the public and private
sectors; improvement of the effectiveness and efficiency of the judicial institutions and
law enforcement authorities in the field of the fight against corruption; raising public
awareness and promoting the need for participation of the whole society in the fight
against corruption; and the establishment of efficient mechanisms for coordination of



the fight against corruption, and monitoring and evaluation of the implementation of the
Strategy. The five mentioned objectives are developed through 69 strategic programmes,
and further in the Action Plan through a total of 226 activities.

Anti-Corruption Strategy of the Federation of Bosnia and Herzegovina

The FBiH Government, at its session held on 16 September 2016, adopted the Anti-
Corruption Strategy of the Federation of Bosnia and Herzegovina for 2016-2019 and
the Action Plan for its implementation. The fundamental guidelines in achieving the
objectives outlined in the Strategy are: prevention, repression, raising awareness about the
harmfulness of corruption and cooperation with civil society. With a view to successfully
implement the Startegy, the FBiH Government has formed an Anti-Corruption Team in
charge of the implementation of the Strategy.

Anti-Corruption Strategy of Republika Srpska

The Anti-Corruption Strategy of Republika Srpska was adopted for the mandate
period 2013-2017. The priorities of this strategic document are: increasing the level of
trust in public institutions; strengthening preventive policies and mechanisms to deter
corruption; raising the level of law enforcement; and re-examination of sanctions policy.
The Commission for the Implementation of the Anti-Corruption Strategy of Republika
Srpska is responisible for managing this process and monitoring the implementation of
the Strategy and the Action Plan.

Inaddition to strategies and action plans at the level of BiH and entitylevel, the governments
of eight cantons in the Federation of BiH have developed their own Anti-Corruption
Strategies and/or Action Plans, while the process of drafting strategic documents is under
way in the remaining two cantons.

In addition to the above listed anti-corruption strategic documents, Bosnia and
Herzegovina, for the purpose of complying with international standards, is a signatory to
the following International Conventions and Protocols relating to anti-corruption:

- United Nations Convention against Corruption
- United Nations Convention against Transnational Organized Crime
- Council of Europe Criminal Law Convention on Corruption

- Council of Europe Convention on Laundering, Search, Seizure and Confiscation of
the Proceedes from Crime and on the Financing of Terrorism

- Council of Europe Civil Law Convention on Corruption
- Additional Protocol to the Council of Europe Criminal Law Convention on Corruption

When it comes to anti-corruption bodies, there are two groups of bodies on the basis of
jurisdiction:
a) Anti-corruption coordination bodies;

b) Institutions and bodies from the legislative, executive and judicial authorities at all
levels in Bosnia and Herzegovina.

When it comes to anti-corruption coordination bodies, in addition to the Agency for the
Prevention of Corruption and Coordination of the Fight against Corruption (APIK),
which is the central institution for the prevention and coordination of the fight against
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corruption at the state level, the following anti-corruption bodies have been set up at
lower levels of governance:

- Commission for the Implementation of the Anti-Corruption Strategy of Republika
Srpska

- Anti-Corruption Team of the Governmentof the Federation of Bosniaand Herzegovina

- Commission for the Prevention of Corruption and Coordination of Activities on
Combating Corruption of Brc¢ko District

- Anti-Corruption Team of the Government of Sarajevo Canton

- Anti-Corruption Working Body of the Government of Una-Sana Canton
- Anti-Corruption Team of Central Bosnia Canton

- Anti-Corruption Team of Bosnian Podrinje Canton

- Anti-Corruption Working Body of Herzegovina-Neretva Canton

- Anti-Corruption Team of Tuzla Canton

- Anti-Corruption Team of Canton 10

- Anti-Corruption Team of Zenica-Doboj Canton

- Anti-Corruption Team of Posavina Canton

West Herzegovina Canton has formed a Commission for drafting the Anti-Corruption
Strategy and the accompanying Action Plan.

In addition to anti-corruption coordination bodies which, apart from APIK, include all
bodies at lower levels of governance, institutions and bodies from the legislative, executive
and judicial authorities at all levels of BiH constitute the institutional framework for the
fight against corruption. This particularly applies to institutions in the field of adoption
of regulations, prevention, control, supervision, detection, proving and processing of
corruption, such as: legislative and executive authorities at all levels of BiH, independent
supervisory bodies, inspections, law enforcement agencies, prosecutions, courts, etc.

When talking about the cooperation of the abovesaid institutions in the fight against
corruption, the complex constititional arrangement and fragmentation of the system
of competencies at multiple levels of governance in BiH largely reduce institutional
cooperation in the fight against corruption. This is especially true of the cooperation of
instititions at different levels of governance in BiH, while the situation is not much better
in terms of institutional cooperation within the level of governance.
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IS THERE A NATIONAL ANTI-CORRUPTION STRATEGY? WAS THIS
STRATEGY THE SUBJECT OF BROAD CONSULTATION AT ALL LEVELS
(E.G. INTERDEPARTMENTAL, CONSULTATIONS WITH STAKEHOLDERS IN
THE PRIVATE SECTOR, CIVIL SOCIETY AND THE MEDIA)? WHAT IS THE
STATUS OF ADOPTION OF STRATEGIC POLICY DOCUMENTS, INCLUDING
THE ACTION PLANS, AT ALL LEVELS OF GOVERNANCE?

The Anti-Corruption Strategy of Bosnia and Herzegovina and the Action Plan for its
implementation for 2015-2019 was adopted by the Council of Ministers of BiH in May
2015, at the proposal of the Agency for the Prevention of Corruption and Coordination
of the Fight against Corruption. The process of developing the Strategy was inclusive
and, in addition to representatives of 23 institutions from all levels of governance,
civil society organizations working in the field of anti-corruption were included in the
interdepartmental working group for the development of the Strategy. The Strategy
and the Action Plan are adapted to the specificities of the constitutional order of BiH,
without prejudice to the constitutional competencies of the lower levels of governance,
and provide the basis for lower levels of governance to develop their own anti-corruption
strategies and align them with the general principles of the state level strategy. The process
of developing the Strategy and the Action Plan was supported by the European Union
through the technical assistance project ,,PAK®.

Regarding the lower levels of governance in BiH, Republika Srpska has adopted the Anti-
Corruption Strategy for 2013-2017, while the Federation of BiH has adopted the Anti-
Corruption Strategy for 2016-2019.
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IS THERE A MONITORING/EVALUATION MECHANISM OR IS THERE
MID-TERM REVIEW PLANNED AND IS THERE AN IMPACT ASSESSMENT
PLANNED AT THE END OF THE IMPLEMENTATION TO SEE WHETHER OR
NOT THE STRATEGY/ACTION PLAN GENERATED TANGIBLE RESULTS? IS
THERE A DESIGNATED MONITORING BODY, WHICH MEETS REGULARLY
AND OVERSEES EFFECTIVELY THE IMPLEMENTATION? PLEASE PROVIDE
INFORMATION ABOUT BUDGET ALLOCATED IN THIS REGARD FOR THE
LAST 3 YEARS.

The central role in monitoring the implementation of the Anti-Corruption Strategy and
the Action Plan in BiH, based on legal authorities, has the Agency for the Prevention of
Corruption and Coordination of the Fight against Corruption (the Agency). Also, based
on the Law on the Agency, the Agency is the institution responsible for making the annual
assessment of the Strategy.

The first assessment of the Strategy by the Agency was published by the end of 2016.
In addition to the assessment prepared by the Agency, in August 2016, Transparency
International BiH published its research titled Monitoring the Implementation of the
Strategy and Action Plan for the Fight against Corruption 2015-2019 for the first year of
implementation of the Strategy.

With regard to budgetary resources, the Agency as the central institution responsible for
coordinating the implementation of the Strategy has had the following budgetin the last
three years:

- 2015: BAM 1 321 000

-2016: BAM 1 427 000
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-2017: BAM 1 355 000

252

PLEASE DESCRIBE EFFORTS TO STRENGTHEN IMPLEMENTATION OF
THE ABOVE AND PROVIDE CONCRETE RESULTS RELATED TO THE FIGHT
AGAINST CORRUPTION.

The first assessment of the Strategy was published by the Agency at the end of 2016.
Findings show that only 27% of the measures have been fully implemented, 70% are in
the implementation phase, while 3% of the measures have not been implemented.

The data from the research Monitoring the Implementation of the Strategy and
Action Plan for the Fight against Corruption 2015-2019, which was prepared by
Transparency International BiH in August 2016, show that out of 61 activities planned
to be implemented in the first year following the adoption of the Strategy, only 23%
have been fully implemented, 46% of the activities are in the implementation phase,
while 31% of the activities are not being implemented at all. When it comes to activities
for which continuous implementation is planned after the adoption of the Strategy,
out of 37 activities only 38% of them are in the process of implementation, while the
implementation of other activities has not even begun.
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WHICH MEASURES ARE TAKEN TO RAISE AWARENESS OF CORRUPTION AS
ASERIOUS CRIMINAL OFFENCE (E.G. CAMPAIGNS, MEDIA AND TRAINING)?
WHO IS RESPONSIBLE FOR AWARENESS-RAISING? ARE MEASURES THAT
INCLUDE AWARENESS RAISING INCLUDED IN THE NATIONAL ANTI-
CORRUPTION STRATEGY AND OTHER POLICY DOCUMENTS? PLEASE
PROVIDE SOME PRACTICAL EXAMPLE. IS THERE ANY SEPARATE BUDGET
ALLOCATED FOR THIS AND IF YES PLEASE PROVIDE DATA FOR THE LAST
3 YEARS.

Awareness-raising campaigns on the damaging effects of corruption are for the most part
activities conducted by civil society organizations. There is a wide range of campaigns
conducted by civil society organizations such as Transparency International BiH,Anti-
Corruption Civic Organizations’ Unified Network (ACCOUNT), Centers for Civic
Initiatives and others concerning access to information, employment in the public sector,
corruption in the judiciary, corruption in education, etc.

The Anti-Corruption Strategy of BiH for 2015-2019 recognizes the importance of raising
awareness on the damaging effects of corruption, and one of the strategic objectives of the
Startegy is to raise awareness and promote the need for participation of the entire society
in the fight against corruption. The Strategy provides a number of programmes related to
awareness-raising among citizens and other stakeholders in society about corruption, its
modalities, causes, effects and methods of opposing it, as well as strengthening of trust
between public institutions and other stakeholders in society.

The Agency for the Prevention of Corruption and Coordination of the Fight against
Corruption is the central institution for the implementation of these activities. In this
regard, the Agency has signed memoranda of cooperation with civil society organizations
in relation to the implementation of these activities. However, the budget does not provide
for a specific item that relates to the measures of awareness-raising about corruption, and
the Agency does not conduct awareness-raising campaigns about the damaging effects of
corruption independently, but is included in these activities through the activities of civil



society organizations. Monitoring of the implementation of the Strategy published by
Transparency International BiH shows that these activities are generally conducted at the
initiative of civil society organizations.
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WHAT SPECIALISED ANTI-CORRUPTION BODIES EXIST? PLEASE DESCRIBE
THEM, INDICATING THEIR LEGAL AND INSTITUTIONAL STATUS,
COMPOSITION, FUNCTIONS, POWERS AND RESOURCES (I.LE. PUBLIC
AND PRIVATE SECTOR CORRUPTION). HOW ARE THE INDEPENDENCE
AND APPROPRIATE LEVEL OF EXPERTISE AND RESOURCES FOR THESE
BODIES ENSURED?

The central institution for the prevention of corruption and coordination of the
fight against corruption in BiH is the Agency for the Prevention of Corruption and
Coordination of the Fight against Corruption. According to the Law, the Agency is an
independent administrative organization that reports to the Parliamentary Assembly of
BiH. The Agency is responsible for the prevention of corruption and coordination of
the fight against corruption in public and private sector institutions. The competencies
of the Agency are: development of the Strategy and the Action Plan; coordination and
supervision of the implementation of the Strategy; coordination of the work of public
institutions in preventing corruption and conflicts of interest; monitoring of conflicts
of interest, giving recommendations for a conflict of interest management strategy in
individual cases and issuing guidelines for a conflict of interest management policy in
governmental instititions; prescribing a uniform methodology for collecting data on assets
of public officials; analyzing the submitted data with a view to determine the occurrence
of corrupt activities; collecting and analyzing statistical and other data , and informing all
relevant entities in BiH on the results of research; following up on the received applications
indicating corrupt activities in accordance with applicable regulations; coordination of
the work of institutions with the authorities in fighting corruption; monitoring the effects
of the implementation of laws and by-laws aimed at preventing corruption and giving
opinions and instructions regarding their application, initiating activities in relation to
amendments to the existing legal solutions and their harmonization; cooperation with
domestic scientific and expert organizations, media and non-governmental organizations
in the fight against corruption; cooperation with international organizations, institutions,
initiatives and bodies; establishing and maintaining a database collected in accordance
with this Law; development of education programmes on the prevention of corruption
and the fight against corruption; publishing information on the state of corruption;
informing competent institutions and the public about the obligations under international
legal acts; prescribing a uniform methodology and guidelines for developing integrity
plans and providing assistance to all public institutions in their implementation; and other
activities related to the prevention of corruption.

In addition to the competencies provided by the Law on the Agency, pursuant to the Law
on the Protection of Persons Who Report Corruption in the Institutions of Bosnia and
Herzegovina (Official Gazette of Bosnia and Herzegovina, 100/13), the Agency is the
institution responsible for supervising the implementation of this Law, and is in charge
of granting a whistleblower status.

When it comes to powers, it is important to emphasize that the Agency, apart from the
competencies from the provisions of the Law on the Protection of Persons Who Report
Corruption, does not have executive powers, but represents a coordinating point in the
fight against corruption in BiH.



Alternative Answers Of Civil Society Organizations To The European Commission Questionnaire 35

The Agencyis anindependent administrative organization that reports to the Parliamentary
Assembly of BiH, while parliamentary Commission for the selection and monitoring the
work of the Agency, composed of representatives of both Houses, two representaives
of the academic community and one representative of civil society, is responsible for
overseeing its work. The Agency is financed from the budget of the institutions of BiH.
For information on the independent work of the Agency see the answer to question 257.

When talking about special bodies responsible for the development and implementation
of anti-corruption strategies and action plans at lower levels of governance in BiH, these
are mainly ad hoc bodies established for the purpose of developing and monitoring the
implementation of strategic documents. Bodies at lower levels of governance responsible
for the implementation of strategic anti-corruption documents are:

- Commission for the Implementation of the Anti-Corruption Strategy of Republika
Srpska

- Anti-Corruption Team of the Government of the Federation of Bosnia and
Herzegovina

- Commission for the Prevention of Corruption and Coordination of Activities on
Combating Corruption of Brcko District

- Anti-Corruption Team of the Government of Sarajevo Canton
- Anti-Corruption Working Body of Una-Sana Canton

- Anti-Corruption Team of Central Bosnia Canton

- Anti-Corruption Team of Bosnian Podrinje Canton

- Anti-Corruption Working Body of Herzegovina-Neretva

- Anti-Corruption Team of Tuzla Canton

- Anti-Corruption Team of Canton 10

- Anti-Corruption Team of Zenica-Doboj Canton

- Anti-Corruption Team of Posavina Canton

In addition to the aforementioned anti-corruption bodies, West Herzegovina Canton has
formed the Commission for drafting the Anti-Corruption Strategy and the accompanying
Action Plan.
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IN CASE THERE IS A DEDICATED ANTI-CORRUPTION BODY IN LINE WITH
THE UNCAC PROVISIONS

a) Has it sufficient budget, staffing, equipment and a clear mandate? Describe its legal
status and mechanisms of accountability.

b) Does it enjoy the necessary independence and is it protected from political influences?
Is it cooperating with other anti-corruption bodies, national security agency, NGOs?

c) Is able to rely on other agencies for obtaining data? It is well connected with the law
enforcement bodies and receives feedback on potential cases handed over to these
bodies. Is the non-delivery of requested data punishable?



d) Has the Agency/Commission/Department or any other authority operational
responsibilities (including the power to start administrative investigations) related to:

i. Asset declarations and verifications?
ii. Conflicts of interest?

iii. Political party financing?

iv. Lobbying (keeping register)?

The Agency for the Prevention of Corruption and Coordination of the Fight against
Corruption is a specialized body for the prevention of corruption and coordination of
the fight against corruption.

a) The Agency’s budget ensures financing of the staff as well as all other material and
technical costs of the institution. On average, this budget amounted to about BAM 1.35
million in the last three years. The Agency is an independent administrative organization
that reports to the Parliamentary Assembly of BiH. The key mechanism for ensuring
the independence of the Agency from political and other influence is established by the
Law which stipulates a special body (the Commission) that reports to the Parliamentary
Assembly and is responsible to monitor the work of the Agency and inform the Parliament
about it. The Commission does not have competence to interfere with the Agency’s day-
to-day work or require information held by the Agency, but relate to individual cases.

b) The legal framework provides for formal independence of the Agency. However,
in parctice, the Council of Ministers of BiH has a major impact on organizational and
financial independence of the Agency, which is particularly evident from the process of
ensuring material conditions for the work of the Agency. Namely, the director of the
Agency adopts a rulebook on internal organization and systematization of jobs with the
prior consent of the Council of Ministers.

¢) The Law on the Agency defines that all institutions and agencies at all levels, public
services and other bodies with public authorities are required to cooperate with the
Agency and submit all necessary data and information at the request of the Agency.
However, given that this Law does not stipulate sanctions for institutions and heads of
institutions for non-compliance in accordance with the provisions of this Law, there is
a number of issues in cooperation with other institutions at all levels of governance in
regards to submitting and collecting data.

d) The obligation of filing property cards, conflict of interest and financing of political
parties are regulated by different legal acts, which assign the competences for the
application of these regulations to different bodies. The obligation to submit declarations
of assets for the elected candidates in the elections is prescribed by the BiH Election
Law, which gives the Central Election Commission of BiH the authority to collect and
disclose these data. However, as stated in the Election Law itself , the Central Election
Commission of Bosnia and Herzegovina is not responsible for the accuracy of the data
relating to the data contained in the form®, and is not authorized to verify this data.
Declarations of assets for the judiciary are also mandatory and are submitted to the High
Judicial and Prosecutorial Council, but there is also no adequate verification, nor are these
reports available to the public.

- The conflict of interest is regulated separately at the level of institutions of BiH,
Republika Srpska, the Federation of BiH and Brcko District, given that the Law on
Conflict of Interest in the Governmental Authorities of the Federation of Bosnia and
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Herzegovina, in practice, has been repealed since 2013, when amendments to the Law
on Conflict of Interest in Governmental Institutions of Bosnia and Herzegovina were
adopted. Namely, by 2013, both Laws have prescribed competence for establishing a
conflict of interest to the Central Election Commission and this competence was
abolished by the amendments to the Law at the state level in 2013. This is the reason why
the FBiH Law remained practically inapplicable, and amentments to the Law which would
prescribe the competence, i.e. establish a body for its application have not been adopted
yet. At the state level, the competence for implementation of the Law on Conflict of
Interest in Govermental Institutions of BiH, which applies to elected and appointed
officials and advisors, as well as establishing and sanctioning of conflict of interest has
the Commission for Deciding on Conflict of Interest composed of three members from
the House of Representatives and the House of Peoples of the Parliamentary Assembly
(of which at least 1/3 is from the opposition parties) whose mandate is related to the
mandate of that convocation, and three members from the management of the Agency
for the Prevention and Coordination of the Fight against Corruption. Considering the
abolishment of competence of the Central Election Commission, which was responsible
for the implementation of the Law on Conflict of Interestin Institutions of Brcko District,
amendments to the Law on Law on Conflict of Interest in Institutions of Brc¢ko District
were adopted in February 2015, which gave the competence for establishing conflict of
interest to the Election Commission of Brcko District. However, this Law is contrary
to the BiH Election Law which explicitly defines the competences of all commissions
in the vertical direction. In Republika Srpska, ever since the adoption of the Law on the
Prevention of Conflict of Interest in Governmental Institutions of Republika Srpska
in 2008, the Commission for Identification of Conflict of Interest in the Authorities of
Republika Srpska is responsible for the implementation of the Law.

- Pursuant to the Law on Political Party Financing of BiH, the Central Election Commission
is responsible for the implementation of regulations on the financing of political parties
and the audit of financial reports, which again has very restricted mandate when it comes
to the audit and control of party financing, particularly in the field of cost auditing,

In regards to lobbying, BiH has not yet adopted regulations on lobbying at any level of
governance, which is why there is no body which would be responsible for monitoring
these activities.

259

TO WHAT EXTENT AND FROM WHICH SOURCES ARE STATISTICAL
DATA AVAILABLE ON CORRUPTION CASES (INVESTIGATIONS, CASES IN
COURT, CONVICTIONS AND SANCTION LEVEL), INTERNATIONAL CO-
OPERATION IN CORRUPTION CASES, THE LINK BETWEEN CORRUPTION
AND ORGANISED CRIME AND THE LINK BETWEEN CORRUPTION AND
MONEY LAUNDERING?

Statistical data on corruption cases can be obtained at the request from judicial instititions,
primarily from the High Judicial and Prosecutorial Council (HJPC), which is responsible
for monitoring the work of the judiciary and keeping statistics. Basic information is also
published in annual reports on the work of the HJPC and other institutions. There are legal
restrictions on access to information regarding investigations and cases that are pending or
are in the investigation phase, bearing in mind that the exemptions from the application of
the Freedom of Access to Information Act provide for security interests, the prevention
and detection of crime and the protection of personal data. Judicial institutions still do not
have the practice of proactive disclosure of information, compiling analytical information
on trends in certain fields, as well as interconnections between different forms of crime.



DO BOSNIA AND HERZEGOVINA AUTHORITIES TAKE ANY MEASURES TO
PROTECT WHISTLEBLOWERS IN THE FIGHT AGAINST CORRUPTION? IF
YES, PLEASE PROVIDE DETAIL ON SUCH MEASURES, THEIR LEGAL BASIS
AND THEIR IMPLEMENTATION.

The Law on Whistleblower Protection in the Institutions of Bosnia and Herzegovina is
in force in BiH and stipulates only protection for persons employed in the institutions
of BiH and legal entities that establish the institutions of BiH, while it does not include
all persons who report or disclose information relating to a threat or damage to the
public interest in the private or public sector, which is accepted as an international
standard. The Agency for the Prevention of Corruption and Coordination of the Fight
against Corruption is the body responsible for granting the status of whistleblowers in
the institutions of BiH. When it comes to Republika Srpska, the Law on Protection of
Persons Reporting Corruption was adopted in mid-2017. However, the laws at the state
level and at the RS level are not aligned. While the state-level Law stipulates administrative
protection of persons employed in the institutions of BiH who report corruption, the
RS Law stipulates the judicial protection of whistleblowers, and bearing in mind that
it has just entered into force, its effects are not visible yet. In addition, international
organizations and civil society organizations had numerous objections to the manner
of defining corruption in this Law, as well as other provisions (including prescribed
procedures for reporting corruption, the amount of sanction for false reporting and non-
compliance with the Law at the state level). Also, the relevant law on the protection of
persons reporting corruption at the FBiH level has not been adopted yet, and there is no
legal protection for persons who report corruption at the FBiH level.

The analysis of the provisions relating to the role and protection provided by APIK
shows that the status of a whistleblower is granted by this Agency on the basis of an
application, which is in turn evaluated in accordance with the Law. It is particularly
emphasized that the application must be submitted in good faith, thus making it the most
important requirement. The protection of the Agency itself is very important, because, in
relation to it, the possibility of eliminating the harmful action is established, but only after
the applicant/identified whistleblower is informed that a harmful action has been taken
against him. APIK does not have the obligation to ex officio investigate circumstances
relating to the report and whistleblower, and whether the person concerned has been put
at risk by taking harmful actions. The legislator has not decided to thus strengthen the
role of APIK and the nature of the provided legal protection, without providing for the
investigation on the basis of official authorities. Protection in the form of identifying and
eliminating harmful actions taken against a whistleblower is possible only after the person
concerned informs the Agency about the harmful circumstances. From that moment
on, the competences and the role of a specialized body, which further determines the
existence of harmful actions, are ,,activated. A significant element of protection lies in
the fact that if the head of the institution claims that a harmful action would be taken
against the whistleblower even if he did not report corruption, the legislator puts the
burden of proof on the employer.

According to the 2016 Report on the work of APIK, from the date of entry into force
of the Law, until the end of 2016, a total of 16 applications for granting the status of
a protected whistleblower have been submitted. In 12 out of 16 applications, it was
found that there were no grounds for granting the status, in three cases the status of a
whistleblower was granted, while one case/application is in the processing phase.
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270

PLEASE PROVIDE SUCCINCT INFORMATION ON LEGISLATION OR OTHER
RULES GOVERNING THIS AREA. IN PARTICULAR, PLEASE MENTION:

a) Whether there is a clear definition of corruption (passive and active) and in which type
of acts: policy documents and/or legal texts? Which type of conduct can be sanctioned
as corruption? Is active and/or passive bribery sanctioned? In the public and/or private
sector? Trading in influence? Corruption of foreign and international public officials?
What kind of sanctions exist (e.g. possibility of confiscation of proceeds, disqualification
measures)? Does legislation contain provisions designed to prevent corruption?

b) Whether the country is party to the Council of Europe Criminal Law Convention on
Corruption, the Council of Europe Civil Law Convention on Corruption, the OECD
Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions and the United Nation’s Convention Against Corruption; and whether the
legislation is aligned with the above conventions.

c) What are the practical implications of implementation of the above mentioned
international conventions including internal measures and anti-corruption strategies and
initiatives to improve international anti-corruption cooperation (e.g. International Anti-

Corruption Agency)

d) Whether the criminal code criminalises the following offences: bribing national and
international public officials, money-laundering embezzlement, misappropriation or
other diversion by a public official, trading of influence, abuse of office; bribery and
embezzlement in the private sector, laundering of proceeds of crime, concealment and
obstruction of justice.

e) Whether illicit enrichment is criminalised.

a) Definitions of corruption exist in a variety of legal and strategic documents. The Law
on the Agency for the Prevention of Corruption and Coordination of the Fight against
Corruption defines corruption as ,,any abuse of power entrusted to a public servant or a
person holding a political position at the State, entity, cantonal levels and the level of Br¢ko
District of Bosnia and Herzegovina, city or municipal levels, which may result in private
gain. It may alsoinclude, in particular, any direct or indirect soliciting, offering, giving or
taking of bribe or any other inappropriate gain or privilege or possibility thereof, which
destroys the adequate exercise of any duty or conduct that are expected from the bribe
recipient. This definition evidently does not include the private sector. In this regard, the
definition contained in the Council of Europe Civil Law Convention on Corruption was
used when drafting the Anti-Corruption Strategy of Bosnia and Herzegovina 2015-2019,
which states the following: ,, corruption means requesting, offering, giving or accepting,
directly or indirectly, a bribe or any other undue advantage or prospect thereof, which
distorts the proper performance of any duty or behaviour required of the recipient of
the bribe, the undue advantage or the prospect thereof. However, in terms of criminal
offenses which according to the High Judicial and Prosecutorial Council are on the list of
criminal offenses, it is clear that the BiH legislation still does not recognize all forms of
corruption.

Pursuant to the BiH Criminal Code, these offenses include:

- Violating the Free Decision-making of Voters — If the criminal offense has been
committed by the act of bribery.

- Disclosure of Secret Data



Trafficking in Persons — If the criminal offense has been committed by an official
person by ,,giving or receiving payments or other forms of benefits, and the issuance
of travel or identity documents for the purpose of facilitating trafficking in persons, all
characteristics of corruption are reallized.

Smuggling in Persons — If the criminal offense has been committed by ,,abuse of
office.

Accepting Gifts and Other Forms of Benefits
Giving Gifts and Other Forms of Benefits

Illegal Interceding

Abuse of Office or Official Authority — Only if the gain has been obtained through the
commission of the criminal offense.

Embezzlement in Office
Fraud in Office
Using Property of the Office

Violation of Law by a Judge

Pursuant to the FBiH Criminal Code, these offenses include:

Violation of Secrecy of Letters and Other Consignments — Only if the criminal offense
has been committed by an official person for the purpose of gaining a benefit for
himself.

Violating the Free Decision-making of Voters — Only if the criminal offense has been
committed by the act of bribery.

Abuse in Bankruptcy Proceedings — Only if a gain has been obtained or promised.

Abuse of Authority in Economic Business Operations — Only if the perpetrator is a
holder of public authority (public enterprises).

Abuse of Privatisation Process
Abuse of Appraisals — Only if a gain has been obtained.

Concluding a Prejudical Contract — If the perpetrator is a holder of public authority
and has received unlawful gain or a promise of a gain.

Disclosure and Unauthorized Procurement of a Business Secret — Only if a material
gain has been obtained through the commission of the offense.

Disclosure and Use of Stock Market Secrets
Breach of Trust — If the perpetrator is a holder of public authority.

Breach of Court’s Decision on Ban on Carrying out a Certain Occupation, Activity or
Duty — If it refers to facilitating the performance of an official duty by another official.

Violation of Law by a Judge

Accepting Gifts and Other Forms of Benefits
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Giving Gifts or Other Forms of Benefits
Illegal Interceding

Abuse of Office or Official Authority —Only if the gain has been obtained through
the commission of the criminal offense.

Embezzlement in Office
Fraud in Office
Using Property of the Office

Disclosure of Official Secret —If the criminal offense has been committed out of
greed.

Pursuant to the RS Criminal Code, these offenses include:

Violation of Secrecy of Letters or Other Consignments —Only if the criminal offense
has been committed by an official person with the purpose of gaining a benefit for
himself or someone else.

Violating the Free Decision-making of Voters — If the criminal offense has been
committed by the act of bribery.

Corrupt Practices at an Election

Trafficking in Human Beings — If the criminal offense has been committed by an
official person by ,,giving or receiving money or other forms of benefits®.

Abuse of Trust — If the perpetrator is the holder of public authority.

Abuse in Bankruptcy or Forced Settlment Procedure —Only if the gain has been
obtained or promised.

Abuse of Powers in Business — If the perpetrator is a holder of public authority (public
enterprises).

Unlawful Accepting of Gifts
Unlawful Giving of Gifts

Disclosure and Unauthorized Procurement of a Trade Secret — If the criminal offense
has been committed out of greed.

Disclosure and Unauthorized Procurement of Stock Market Secrets

Abuse of Office or Official Authority — If the gain has been obtained through the
commisson of the criminal offense.

Embezzlement in Office

Fraud in Office

Unauthorized Use of Official Property
Accepting Bribe

Offering Bribe



42

- Trading in influence

- Disclosure of an Official Secret — If the criminal offense has been committed out of
greed.

- Breach of Court Order on the Ban on the Performance of Certain Occupation or Duty
— If it refers to facilitating the performance of an official duty by another official.

- Violation of Law by a Judge

Penal measuresfor the commission of these offenses include fines and imprisonment, as
well as the seizure of proceeds obtained by a criminal offense.

Measures aimed at preventing corruption, i.e. preventive measures, are contained and
disseminated in a number of other legal acts, including conflict of interest laws, the
Law on Public Procurement, the Law on Political Party Financing, the Election Law, the
Freedom of Access to Information Act, laws on civil service and other acts containing
measures to ensure transparency and accountability. However, the problem is the lack of
harmonization of regulations as well as their inefficiency in preventing corruption.

d) Criminal codes in BiH under a criminal offense consider bribery of state and
international officials, as well as money laundering, embezzlement, misappropriation
and abuse of office, illegal interceding and trading in influence. Bribery in the private
sector is not equally regulated at all levels of governance. Criminal offenses defined in the
FBiH Criminal Code and BD Criminal Code, in terms of giving and accepting gifts or
other forms of benefits, stipulate that this offense may be committed by an official or a
responsible person in an enterprise or other legal person who, in view of his/her duty or
based on aspecial authority is entrusted with a certain set of activities.

The RS Criminal Code contains specific articles that regulate this issue, namely: for
the active form of commission - a criminal offense of ,,unlawful accepting of gifts*
(Article 267) and for the passive form of commission - a criminal offense of ,,unlawful
giving of gifts* (Article 268). However, these criminal offenses do not include the issue
of interceding or the possibility of giving or promising a benefit to a third person. In
addition, Article 267, as one of the elements of this criminal offense, introduces causing
of damage to the legal person under whose authority it acts, which is contrary to the
Convention.

The BiH Criminal Code also does not have adequate solutions to potential bribery
situations in private enterprises that are established and operating under the state-level
laws. Although there are not many enterprises like that, the question remains whether the
act of bribery in these enterprises is criminalised by the criminal legislation of BiH. Article
7 of the Law on Court of BiH establishes the jurisdiction of the Court of BiH also over
»criminal offenses prescribed by the laws of the Federation of BiH, Republika Srpska
and Brc¢ko District of BiH when such criminal offenses may have serious repercussions
or detrimental consequences to the economy of Bosnia and Herzegovina.* This way the
Court of BiH could possibly apply the appropriate entity law or the law of Brcko District.

e) Illicit enrichment has not yet been criminalised in the criminal legislation of BiH.
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WHAT ARE THE RULES GUARANTEEING THE AVOIDANCE OF CONFLICT
OF INTEREST IN THE PERFORMANCE OF OFFICIALS, IRRESPECTIVE OF
WHETHER THEY ARE MEMBERS OF PARLIAMENT, GOVERNMENT, THE
ADMINISTRATION AND THE JUDICIARY ATALLLEVELS OF GOVERNANCE?
ARETHEBODIESTHATIMPLEMENT CONFLICTOFINTERESTLEGISLATION
IN PLACE, AND HOW IS THEIR EFFECTIVENESS ENSURED? HOW ARE THE
CONTACTS WITH THIRD PARTIES REGULATED? DOES THE LEGISLATION
PROVIDE FOR PUBLIC DECLARATIONS OF WEALTH AND/OR INTEREST
FOR THE MENTIONED OFFICIALS? HOW ARE SUCH DECLARATIONS
ASSESSED, CHECKED AND FOLLOWED-UP? WHAT ARE THE RULES ON
ASSET DECLARATION FOR MEMBERS OF PARLIAMENT, EXECUTIVE
OFFICE HOLDERS AND JUDICIARY RESPECTIVELY? ARE THERE SPECIFIC
POST-EMPLOYMENT RESTRICTIONS FOR CERTAIN CATEGORY OF PUBLIC
OFFICIALS AFTER COMPLETION OF THEIR ELECTED OR APPOINTED
MANDATE?? ARE THERE REGULAR AWARENESS RAISING CAMPAIGNS (E.G.
IS THE CONCEPT OF CONFLICTS OF INTEREST WELL UNDERSTOOD)?

The four existing legislations are not mutually aligned in terms of persons they relate
to, sanctions for violating the provisions and institutions that apply them. This is also
emphasized in the fourth evaluation report of the Group of States against Corruption
(GRECO), as well as in the 2016 European Commission Report on Bosnia and
Herzegovina, in which it was noted that the normative and institutional framework for
conflict of interest is inadequate and that the amendments to the law are necessary. The
circle of persons subject to conflict of interest laws is narrow and includes only elected and
appointed officials and their advisers, while it does not include a large number of persons
with public authorities, including managements of public enterprises and institutions.
The provisions relating to the performance of other functions and the incompatibility of
functions are inconsistent. Limitations following thetermination of the function provide
a too short period of time (six months) and in the Law apply only to privatization agencies
and public enterprises.

The obligation to submit declarations of assets for the elected candidates at the elections
is prescribed by the BiH Election Law, which gives the Central Election Commission of
BiH the authority to collect and disclose these data. However, as stated in the Election Law
itself, ,,the Central Election Commission of Bosnia and Herzegovina is not responsible
for the accuracy of data relating to the data contained in the form®, and does not have
the authority to verify these data. Also, the register of financial statements is not available
to the public, although there are no legal obstacles for its publication. Declarations of
assets for the judiciary are also mandatory and are submitted to the High Judicial and
Prosecutorial Council (HJPC), but there is also no adequate check, nor are these reports
available to the public.

The issue of preventing conflict of interest in the judiciary is not regulated by uniform
rules. The provisions concerning the prevention of conflict of interest are regulated and
contained partly in the positive entity procedural laws, partly in the Law on High Judicial
and Prosecutorial Council and partly in the Code of Ethics for Judges and the Code of
Ethics for Prosecutors.

The special rulebook deriving from the Law on HJCP regulates the prevention of conflict
of interest only for members of HJCP. The conflict of interest for judicial office holders is
partially regulated in several legal documents and is not prescribed by a special regulation,
but is contained in the existing procedural laws within the exemption clause, while the
Law on HJPC regulates issues of incompatibility of functions with the duties of judges
and issues of the prohibition of performing public and other duties.
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In July 2016, the High Judicial and Prosecutorial Council adopted Guidelines for the
Prevention of Conflict of Interest in the Judiciary which are a set of reccomendations
and measures that should be used by the judical office holders to understand conflicts
of interest and recognize the risks posed by the simulataneous existence of public and
private interests in the performance of their duties and which may lead to abuse of office
or unlawful obtaining of benefits for themselves and/or other interest-related persons.
However, bearing in mind that HJPC cannot by its internal act prescribe obligations for
the rest of the judicial community, these guidelines are neither binding nor there are
sanctions for conduct which is not in line with the Guidelines. This issue will have to be
regulated later with amendments to the Law on HJPC in order to introduce supervison
and prescribe repressive measures.

Awareness raising activities on conflict of interest issues have so far been initiated mainly
by non-governmental or international organizations through campaigns and training
programmes, while there is no planned approach by the institutions.

274

IS THERE A LEGAL OBLIGATION TO DECLARE ASSETS? BY WHOM?
WHICH LAWS SPECIFY THOSE OBLIGATIONS? ARE DECLARATIONS OF
ASSETS MADE PUBLIC AND ARE THEY PRO-ACTIVELY USED AS A TOOL
TO UNDERCOVER ILLICIT WEALTH? IS THERE ANY INDEPENDENT
MONITORING AGENCY, NATIONAL SECURITY AGENCY, OR NGO
VERIFYING THE ASSET DECLARATIONS? IF YES, ARE THEIR REPORTS
PUBLIC? WHAT IS THE ROLE OF THE TAX AUTHORITY, IF ANY, IN
VERIFYING ASSET DECLARATIONS?

The obligation to submit declarations of assets for the elected candidates at the elections
is prescribed by the Election Law of BiH, which gives the Central Election Commission
of BiH the authority to collect and disclose these data. However, as it is stated in the
Election Law itself, ,,the Central Election Commission of Bosnia and Herzegovina is
not responsible for the accuracy of data relating to the data contained in the form®, and
does not have the authority to verify these data. Also, the register of financial statements
is not available to the public, although there are no legal obstacles for its publication.
Declarations of assets for the judiciary are also mandatory and are submitted to the High
Judicial and Prosecutorial Council (HJPC), but there is also no adequate verification, nor
are these reports available to the public.

276. Are citizens being made aware on how to report irregularities and are complaint
mechanisms easily accessibler Is there a legal obligation to follow up on complaints and
to inform citizens accordingly?

A number of institutions in BiH have begun introducing mechanisms for reporting
irregularities and corruption, as well as using online tools that enable citizens to report
irregularities. This includes the Agency for the Prevention of Corruption and Coordination
of the Fight against Corruption which enables citizens to report corruption, but does
not have direct authority to follow up on them and forwards them to other competent
authorities. Online applications for reporting corruption have been launched on the
website of the RS Government as well as at the level of Sarajevo Canton. The Ministry of
Defense of BiH and several other institutions have put into operation the so-called ‘Ethics
Line’ which is intended for reporting corruption and other irregularities. In addition to the
activites of institutions, civil society organizations also provide free legal aid to citizens.
However, this practice is still not widespread in all institutions and the statistics show that
the number of complaints is low, while on the other hand, citizens do not have enough
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information about the results themselves, i.e. the follow up on such complaints.

2380

ARE THERE CLEAR AND TRANSPARENT RULES ON FUNDING OF
POLITICAL PARTIES, SOCIAL PARTNERS AND OTHER INTEREST GROUPS?
ARE THEY SUBJECT TO EXTERNAL FINANCIAL CONTROL IN ORDER TO
AVOID CONFLICTS OF INTEREST BETWEEN THEIR REPRESENTATIVES,
PUBLIC OFFICIALS AND THE PRIVATE SECTOR? WHAT IS THE PRACTICAL
EXPERIENCE WITH IMPLEMENTATION OF THESE RULES?

Financing of political parties is regulated by the BiH Law on Political Party Financing
and partly by the BiH Election Law, in the part relating to election campaigns. The Law
prescribes the obligation for political parties to submit regular annual, as well as pre-
election and post-election financial reports to the Central Election Commission, which
reviews these reports. However, the legal framework regulating the financing of political
parties contains crucial deficiencies which prevent adequate supervision and application
of the Law. Some of the key deficiencies are:

- The Law does not stimulate the use of bank accounts for all receipts and payments of
political parties and provides for the possibility of using several bank accounts, which
results in the use of cash and impedes financial control;

- The Law still does not prescribe the obligation to disclose complete financial reports,
while at the same time reporting forms, particularly those for post-election financial
reports, are outdated, and do not provide for detailed insight and proper classification
of costs;

- Insufficient transparency of accounts and activities of entities that are related, directly
or indirectly, to a political party or otherwise under their control;

- Inadequate resources of the Audit Service of the Central Election Commission of
Bosnia and Herzegovina which supervises the financial reports of political parties;

- Lack of supervision over the costs of political parties;
- Inadequate sanctions that do not correspond to the committed violations;

- The Law does not make a clear difference between the expenditures which should be
considered campaign costs and regular operational costs of political parties during the
campaign, which prevents the independent verification of the campaign cost level;

- The regulations do not delimit a party function and function in public institutions and
companies, which puts the heads of instititions in a privilaged position, particularly in
the pre-election period.

231

IS THERE A LEGISLATIVE FRAMEWORK ON PARTY FINANCING, AND IS
THERE ANY PLAN TO REVISE IT?

The last amendments to the Law on Political Party Financing were adopted in May
2016, just before the deadline for calling the 2016 Local Elections. The work of the
Interdepartmental Group was marked by disagreements in terms of necessary amendments
to the Election Law and very little attention and activities were dedicated to the quality
and essential implementation of GRECO recommendations through amendments to
the Law on Political Party Financing. This is the reason why, five years after GRECO
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recommendations, an opportunity has been missed once again to significantly improve
the transparency and accountability of political parties, providing instead only an illusion
of fulfilling the recommendations through the cosmetic changes to the Law. Four of the
total of nine recommendations have not been addressed at all, other recommendations
have been treated superficially or fulfilled partially, while no recommendation has been
tully covered by the planned amendments to the Law.

The amendments did not address the need for a detailed definition of the Central Election
Commissions competences in regard to the audit of costs of political parties or the
promotion of the use of single bank accounts for political party transactions, which are the
two most important criteria for the establishment of effective control over the financing
of political parties. Although the obligation has been introduced for the parties to publish
information on costs and revenues on their websites, neither the form nor the deadlines for
publication are prescribed. The sanctions are partially increased for violations of certain
provisions, but a monetary sanction up to BAM 10 000 still fails to motivate the parties to
comply with the law, because by violating its provisions possible gains are multiple. Finally,
provisions which would ensure greater independence of the Audit Service of the Central
Election Commission and capacities for the effective implementation of the Law are absent.
Although it was announced that the Interdepartmental Working Group that was working on
amendments to these laws would continue with its work, no activites have been taken yet,
and there is no indication that the laws will be improved in the coming petiod.

232

DOES LEGISLATION ON FREE ACCESS TO INFORMATION EXIST?
WHAT IS THE EXPERIENCE WITH ITS IMPLEMENTATION? IS THERE A
COMMISSIONER FOR FREE ACCESS TO INFORMATION OR THE BODY IN
CHARGE TO SUPERVISE IMPLEMENTATION OF LEGISLATION? WHAT IS
THE ROLE AND REMIT OF THE COMMISSIONER FOR FREE ACCESS TO
INFORMATION?

In BiH, there are three Freedom of Access to Information Acts (hereinafter: ZOSPI) that
regulate the issue of access to information. The first Freedom of Access to Information
Act was adopted in 2000 at the state level, and a year later entity laws were adopted.

In all three Acts, it was pointed out that the aim is to establish a rule that information
under the control of public authorities is public resource. The public authorites to which
ZOSPI relate are: 1) executive authority; 2) legislative authority; 3) judicial authority; 4)
authority that holds a public office and is appointed or established in accordance with
the law; 5) any other administrative authority; 6) legal entity that is owned or controlled
by a public authority. Access to information in all the Acts is provided as a rule which is
subject only to limitations and exemptions prescribed by the Act. Possible exemptions
are the following protected and recognozed values: 1) defense and security interests, and
the protection of public safety; 2) crime prevention and crime detection; 3) protection of
the decision-making process by a public authority insofar as it involves the expressing of
opinion, advice or reccomendation by a public authority, employee thereof, or any person
acting for or on behalf of a public authority, and does not involve factual, statistical,
scientific or technical information; 4) confidential commercial interests; 5) protection of
privacy. The Acts also define that any natural or legal person shall have the right of
access to information, and by the consequent interpretation of this provision, it may be
concluded that it also involves natural persons who are not nationals of BiH, or legal
entities that do not have headquarters in BiH.

The existing legislation in the field of access to information does not contain the so-
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called proactive provisions, i.e. provisions which define the categories of information
that must be disclosed in advance and made available to the public through a presentation
on official websites. By prescribing a proactive disclosure of certain information held by
institutions, the follow up of public authorities on a reactive basis would be reduced.

Given that access to information is stipulated as a general rule, prior to establishing one of
the possible exemptions, the competent public authority deciding on the applications for
access to information must examine public interest by taking into account any advantage
and damage that may occur, ie. in deciding whether the disclosure of information is
justified in the public interest. The competent public authority shall consider circumstances
such as but are not limited to, any failure to comply with a legal obligation, the existence
of any offense, judicial error, abuse of authority or negligence in the performance of an
official duty, unauthorized use of public funds, or danger to the health or safety of an
individual, the public or the environment. Prior to determining an exemption in disclosing
information, the so-called public interest test must be conducted, which on the basis of
the abovementioned guidelines should indicate whether the public interest prevails over
the protected values envisaged as exemptions. The procedure of access to information
is a special administrative procedure provided for in the special Law (ZOSPI) which has
the character of lex specialis, while the provisions regulating the general administrative
procedure apply to it supsidiary. By applying ZOSPI, all public authorities are obliged
to appoint an information officer who decides in the first instance proceedings on the
request for access to information.

The appeal proceedings is not regulated in detail in all three Acts. Thus, the RS ZOSPI
does not contain a provision on appeal, while at the state level, recent amendments
added a provision which explicitly within the legal text of the BiH ZOSPI regulates
the appeal proccedings before second instance authorities. The RS ZOSPI, unlike the
acts at BiH and FBiH levels, has not changed yet the provision establishing that the
decision to reject the request for access to information is made in the form of a letter.
This is an aggravating circumstance because the party is left to arbitrary interpretations of
authorities regarding the choice of form, who might use the form of the letter as a reason
for not following up on the appeal. The 2009 amendments to the BiH ZOSPI introduced
penal provisions that apply both to the public authorities and to responsible persons in
cases when, for instance, a public authority/officer does not issue a decison rejecting the
request for access to information, but also in other cases provided for by law. Four years
later, these penal provisions were given their true purpose, because by amending the Act,
the Administrative Inspectorate was designated as the body to perform inspections and
which may accordingly issue a misdemeanor order. This means that the penal provisions
could not be applied prior to these amendments. The 2013 amendments introduced more
severe penalties relating to the responsible person, which is desirable, but the range of
fine (from BAM 1 000 to BAM 10 000 for the responsible person) seems too high, leaving
disproportionately large discretionary powers. The mentioned amendments were made
exclusively at the state level.

The competence of the Institution of Human Rights Ombudsman, in accordance with
applicable laws on access to information at all levels, is to follow up on received complaints
and carry out investigations ex officio, and also to give general recommendations relating
to the implementation and application of laws in this field. However, the Institution of
Human Rights Ombudsman does not have available mechanisms to oblige the authorities
to follow up on its recommendations.

Civil society, journalists and the media most often emphasize the following deficiencies
regarding access to information of public importance:



- failure of public authorities to follow up on the submitted requests for access to
information within the prescribed legal deadlines;

- lack of proactive legal provisions regulating the mandatory disclosure of certain
categories of information;

- failure of publicauthorities to follow up on the recommendations of the Ombudsperson
or the court rulings ordering the authorities to provide requested information;

- lack of adequate legal protection because a two-stage decision-making is not ensured
in the process of exercising the right of access to information;

- the inability to access certain categories of information that are considered delicate
even after the use of all available legal means;

- non-existence of penal provisions in all applicable ZOSPlIs;

- too extensive use of the exemptions stipulated by the Act despite the existence of
public interest that required information be disclosed.

290

ARE ALL ALLEGATIONS OF CORRUPTION  SYSTEMATICALLY
INVESTIGATED, INDEPENDENTLY OF THE STATUS OF THE SUSPECT/
ACCUSED (NO IMPUNITY)?

The results of monitoring the processing of corruption cases before courts and
prosecutions in BiH, published by Transparency International BiH, show that cases under
the jurisdiction of lower courts are predominantly processed, while final judgements for
the biggest corruption cases are still absent. Analysis of final judgements for corruption-
related offenses before six courts in BiH for 2009-2014, done by Transparency International
BiH, shows that in 276 analyzed court cases a first instance proceedings was conducted
against 347 persons. Out of this number, 241 persons were convicted (64%), 126 persons
were released, while verdict of abandonment was rendered against seven persons. It is
a concerning fact that out of a total of 38 processed high-ranking officials only nine of
them (19%) were convicted for corruption offenses. When it comes to persons who are
in the capacity of a manager, the results are not any better — 53% of them have been
released, which brings into question the ability and efficiency of the BiH judiciary in
processing corruption offenses at higher levels.

291

HOW EFFICIENT PROSECUTORS AND COURTS ARE IN PROSECUTING
CORRUPTION-RELATED OFFENCES AND ECONOMIC CRIME, COMPARING
TO ALL OTHER OFFENCES? WERE THE ANTI-CORRUPTION SANCTIONS,
BOTH CRIMINAL AND ADMINISTRATIVE EFFECTIVE, PROPORTIONATE
AND DISSUASIVE,AND IFNOT, WHAT CORRECTIVE MEASURES HAVE BEEN
TAKEN? ARE THERE ADDITIONAL CONSEQUENCES OF CONVICTIONS
FOR CORRUPTION-RELATED OFFENCES SUCH AS EXCLUSION FROM A
PUBLIC OFFICE, PREVENTION FROM FURTHER CAREER ADVANCEMENT,
CONFISCATION OF PROFITS ETC.?

The results of monitoring the processing of corruption cases before courts and prosecutions in
BiH have been demonstarting for years the inefficiency of the BiH judiciary in the processing of
corruption cases.
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In 2016, there was a reduction in the number of investigations for corruption-related offenses
compared to 2015. In 2016, a total of 616 investigations for corruption offenses were launched,
while in 2015 this number was 634.

As in the case of investigations, the number of indictments for corruption offenses was reduced
in 2016 (193 indictments) compared to 2015 (239 indictments). The percentage of indictments
for corruption offenses in relation to the total number of indictments was 1.5% in 2016 and
1.4% in 2015.

When it comes to the number of verdicts for corruption offenses, in 2016, there was an increase
in the total number of verdicts (174) compared to 2015 (104 verdicts). Out of the total number
of verdicts for corruption offenses in 2016, there were 148 convictions, 22 verdicts of release
and 4 verdicts of abandonment. When it comes to data for 2015, a total of 104 verdicts for
corruption offenses were rendered, of which 89 were convictions, 13 verdicts of release and 2
verdicts of abandonment.

Analyzing the structure of criminal offenses on a sample of 276 cases before six courts in
BiH for 2009-2014, done by Transparency International in BiH, 211 cases (73%) constitute
criminal offenses: abuse of office or authority and embezzlement in office, while only 27%
goes to all other corruption-related offenses. Accepting gifts or other forms of benefits, as a
basic corruption offense was processed in only 6% of cases, while giving gifts or other forms of
benefits is represented by only 5%.

Based on the analyzed data, it is evident that persons who are processed for corruption offenses
are employed in the public sector (205 persons or 55%) and in the privete sector (141 persons or
38%), leaving 28 persons (7%) who belong to neither of the two sectors.

In 276 analyzed court cases a first instance proceedings was conducted against 347 persons. Out
of this number, 241 persons were convicted (64%), 126 persons were released, while verdict
of abandonment was rendered against seven persons. It is a concerning fact that out of a total
of 38 processed high-ranking officials only nine of them (19%) were convicted for corruption
offenses. When it comes to persons who are in the capacity of a manager, the results are not any
better — 53% of them have been released, which brings into question the ability and efficiency of
the BiH judiciary in processing corruption offenses at higher levels.

The analysis of first instance court cases evidently shows that the penal policy for corruption
offenses is mild and inadequate. Only 47 persons (19.5%0), against whom a court proceedings for
corruption offenses was conducted, were imprisoned, whereas 187 persons were sentenced to
probation. Also, in the 18 analyzed first instance court cases, the imposed sanctions were below
the legal minimum, while for 10 persons the imposed sanctions were below the legal minimum
even when the criminal code explicitly prohibits it.

An additional problem is the correlation between the prescribed penalties and imposed penalties,
both in cases of imprisonment and cases of probation, because the severity of imposed penalties
for the four classic corruption offenses (accepting a bribe, giving a bribe, abuse of office and
embezzlement in office) is inadequate. The courts in BiH had pronounced a prison sentence for
34 persons for these four criminal offenses. In 18 cases, the prison sentence was below the legal
minimum, while in 10 cases the imposed sentence was below the legal minimum even when the
criminal code explicitly prohibits it. When it comes to imposing a probation sentence, out of 161
verdicts, in 118 cases (73%0) the imposed probation sentence was closer to the legal minimum. A
probation sentence was imposed in 7 cases, even when the criminal code explicitly prohibits it.

Criminal codes in the event of a final conviction stipulate measures prohibiting the performance
of certain activities. The seizure of unlawful property gain is imposed very sporadically, as well as
security measures of prohibiting the performance of duties, functions or activities.
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FUNDAMENTAL RIGHTS
(QUESTIONS COVERING ALSO CHAPTER 23)

(questions 292-494)

I SUBSTANTIAL RIGHTS

29

PROVIDE A LIST OF ALLL HUMAN RIGHTS INSTRUMENTS AND RELATED
PROTOCOLS RATIFIED BY BOSNIA AND HERZEGOVINA ALONG WITH
THE DATE OF SIGNATURE AND RATIFICATION. INCLUDE DETAILS OF
ANY RESERVATIONS WHICH HAVE BEEN MADE TO THOSE TREATIES
AND ANY DECLARATIONS RECOGNISING THE RIGHT OF INDIVIDUALS
TO PETITION COMMITTEES ESTABLISHED BY THE CONVENTIONS. IN
ADDITION, PLEASE SPECIFY WHAT LEGISLATION AND PROVISIONS
HAVE BEEN ADOPTED TO ENSURE COMPLIANCE WITH THE
OBLIGATIONS STEMMING FROM THESE CONVENTIONS. HOW ARE
THESE IMPLEMENTED AND MONITORED? PLEASE INDICATE WHICH
DEPARTMENT(S) IS (ARE) IN CHARGE OF FOLLOWING UP ON REPORTING
TO INTERNATIONAL MONITORING BODIES ESTABLISHED UNDER THE
DIFFERENT CONVENTIONS RATIFIED.

Annex I to the Constitution of BiH (Annex IV to theGeneral Framework Agreement for
Peace in Bosnia and Herzegovina) contains a list of 15 additional international human
rights treaties which should directly apply in BiH.

295

WHAT STEPS HAVE BEEN TAKEN TO COOPERATE WITH UN BODIES
DEALING WITHHUMAN RIGHTS ISSUES, INCLUDING VISITS BY UN SPECIAL
MECHANISMS (SUCH AS SPECIAL RAPPORTEURS), REPORTING TO TREATY
BODIES AND RESPONDING TO TREATY BODY RECOMMENDATIONS?

When it comes to cooperation with UN bodies, the core problem lies within the
implementationof the reccomendations of the UN Treaty bodies/committees.

For instance, since March 2013, the United Nations Human Rights Committee (HRC) has
adopted 11 views on communications concerning the victims of enforced disappearance
and their relatives (Prutina et al. being the first one, followed by other cases). The HRC
has found violations of vatious articles of the International Covenant on Civil and
Political Rights and imposed various measures to be implemented by BiH. In particular,
the HRC has requested BiH to continue its efforts in revealingthe fate and whereabouts of
missing persons; to continue its efforts to bring to justice those responsible for the crimes
concerned by the end of 2015, as required in the National Strategy for Processing of
War Crimes Cases; to abolish the obligation for family members to declare their missing
relatives dead in order to obtain welfare benefits or any other form of remuneration;
and to ensure adequate compensation. Furthermore, the HRC has requested BiH to
ensure that investigations into allegations of enforced disappearances are accessible to the
families of missing persons, and to publish its views and have them widely disseminated
in local languages. The views of the HRC are of particular importance for the relatives
of missing persons in BiH, bearing in mind that this is the only international mechanism
for investigating human rights or a procedure for human rights or settlement that has
thoroughly analysed the violation of their rights by the State and requested the adoption
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of a set of concrete measures. For this reason, it is even more regrettable that, to date,
the only measure that BiH has implemented is the translation of the HRC’s view in the
local language and its publication on the website of the Ministry of Human Rights and
Refugees of BiH. While this is certainly a positive step, it is far from being sufficient and
shows a blatant neglect by BiH vis-a-vis its international obligations and, in particular, the
HRC’s requests.

One of the international agreements, which is also an integral part of Annex I to the
Constitution of BiH, is the Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW). BiH ratified the Convention in 1993, whereas the Optional
Protocol to the Convention was ratified in 2002. So far, BiH has submitted reports to
the CEDAW Committee twice. The Initial, Second and Third Reports were submitted in
20006, whereas the Fourth and Fifth Periodic Reports were submitted in July 2013.

Apart from BiH, i.e. the Gender Equality Agency and entity Gender Centers that prepare
these reports, civil society organizations also submit their alternative or shadow reports
to the CEDAW Committee. The last, i.e. fourth Alternative CEDAW Report, which
was prepared by 24 civil society organizations, evidently shows that BiH continues to
systematically marginalize the role of women in social, economic and political development,
meaning that the CEDAW Committee recommendations are poorly applied in practice or
are not applied at all.

For instance, the CEDAW Committee has recommended to the State to ,,specifically
incorporate into its new Constitution a definition of equality between women and men and
a prohibition of direct and indirect discrimination against women in the public and private
spheres”. This recommendation has not been implemented to date. The Committee has
also called upon the State to take effective measures to eliminate discrimination against
Roma women, internally displaced women and minority returnee women, rural women,
elderly women and women with disabilities, particularly in the fields of education, health
care and employment, as well as in political and public life, by developing targeted strategies,
including temporary special measures in order to increase equality in these fields.

However, these groups of women continue to face multiple discrimination, unequal and
inaccessible health care which is closely linked to poor transportation infrastructure,
abolition of rural clinics, expensive private examinations, transportation costs and
architectural barriers, and they are not recognized in strategies and development policies.
One of the common characteristics of these vulnerable groups lies in the fact that these
women almost never participate in legislative and/or executive bodies at any level of
governance in BiH.

Due to the limited implementation of these decisions, it is necessary that BiH develop a
mechanism for monitoring the HRC’s views, as well as the views and recommendations
of other UN treaty bodies. So far, the role of the Ministry of Human Rights and Refugees
of BiH has provedto be limited tocollecting responses of different institutionsand
forwarding them to the relevant UN body. A much more dedicated and focused effort is
required to ensure the implementation of various recommendations and standards, and
the establishment of an effective monitoring system with regard to the implementation
of the recommendations of international monitoring bodies, including monitoring the
implementation of the European Court of Human Rights’ judgements. The latter is
being effectively monitored by the Office of the Council of Ministers Agent before the
European Court of Human Rights.



WHAT ARE THE COMPETENCES OF THE OMBUDSMAN IN THE FIELD OF
HUMAN RIGHTS, THE RIGHTS OF WOMEN, RIGHTS OF CHILDREN, RIGHTS
OF PERSONS WITH DISABILITIES AND PROTECTION OF MINORITIES?
DOES THE OMBUDSMAN HAVE INVESTIGATION POWER? DOES THE
OMBUDSMAN’S MANDATE ALSO EXTEND FOR CERTAIN ASPECTS TO
THE PRIVATE SECTOR? HOW IS THE FINANCING OF THE OMBUDSMAN
INSTITUTION REGULATED?

The Institution of Human Rights Ombudsman of BiH handles cases relating to human
rights violations committed by any authority of BiH, its Entities and Brcko District. Cases
are formed on the basis of individual complaints by legal persons or natural persons or

ex officio.

If it finds that there has been a violation of rights, the Ombudsman Institution issues
recommendations to the authorities to take measures to remedy human rights violations
or poor functioning of administration. Recommendations issued by the Ombudsman
Institution do not have executive power. Following the entry into force of the Law on the
Prohibition of Discrimination in 2009, the Institution of Human Rights Ombudsman
of BiH has been assigned the role of a central institution for the protection against
discrimination.

The Ombudsman Institution in its annual reports provides an overview of all received
complaints, including those based on discrimination. Nevertheless, even eight years after
the adoption of the BiH Law on the Prohibition of Discrimination, a central database for
cases of discrimination at the Ministry of Human Rights and Refugees of BiH has not
been established, although the Law explicitly prescribes this obligation.

Within the Institution of Ombudsman there are following special departments: the
Department for Following the Rights of a Child, Department for Elimination of All Forms
of Discrimination, Department for Following of National, Religious and Other Minorities
Rights, Department for Following Economic, Social and Cultural Rights, Department for
Following of Persons with Disabilities Rights, Department for Following of Detainees/
Prisoners Rights and the Department for Following of Civila and Political Rights.

There is not a special department for following of women’s rights. The Department for
Elimination of All Forms of Disrimination has competence in following human rights
violations based on sexual and gender affiliation. Due to the inefficient and different
practice of judicial institutions in cases of discrimination, the Institution of Ombudsman
has independently developed standards and modalities for dealing with cases/complaints
based on discrimination. Particularly, in regards to the protection of women’s rights, the
Institution of Ombudsman prepared a Special report on the protection of mothers and
maternity in the Federation of BiH, at the Initiative of the House of Representatives of
the FBiH Parliament (2014).

Due to the insufficient tesources, both financial and material, the Institution of
Ombudsman only periodically monitors the application of the rights of persons with
disabilities and publishes reports. As for all other citizens, the Institution of Ombudsman
receives complaints and gives recommendations to the competent authorities on the basis
of complaints received. However, the Institution of Ombudsman does not work enough
on promoting its work among organizations of persons with disabilities, so that persons
with disabilites are ignorant of how the Institution of Ombudsman can help them protect
their human rights. This is the only institution in the country that can perform independent
monitoring of the human rights of persons with disabilities, but nobody in the country
has committed themselves to fulfilling this obligation arising from the ratification of the
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UN Convention on the Rights of Persons with Disabilities.

Periodic or regular monitoring of the application of anti-discrimination laws is not carried
out in institutions and companies.

502

DO POLICE, PRISON AND BORDER GUARDS AND OTHER OFFICERS
RECEIVE TRAINING ON HUMAN RIGHTS, INCLUDING TRAINING ON THE
RIGHTS OF WOMEN, RIGHTS OF PERSONS WITH DISABILITIES, PERSONS
BELONGING TO MINORITIES, LGBTI PERSONS?

Police officers, prosecutors and judges receive training on the human rights of LGBTI,
but it seldom has institutional character. In fact, these are sporadic awareness trainings
initiated and organized by civil society representatives and are voluntary. The exception
is the training organized in 2016 by the Ministry of Internal Affairs of Republika Srpska,
following the recommendation of the Institution of Human Rights Ombudsman of BiH.

Border police, prison guards and other officials so far have not been involved in trainings
on the human rights of LGBTI persons.

So far, the aforesaid civil servants have not been involved in trainings on the rights of
persons with disabilities or the specifics of communication and conduct towards this
group of citizens.

325

WHAT ARE THE LEGAL PROVISIONS ON MARRIAGE OR LEGAL
PARTNERSHIP, IF ANY, INCLUDING FOR SAME-SEX COUPLES?

The legislation of BiH exclusively regulates marital and extramarital union as a union
of couples of different sexes. The same-sex partnerships are not regualated in any way.
Marital and extramarital unions in BiH are regulated by laws at the entity and Brcko
District levels.

362

WHAT ARE THE LEGISLATIVE AND POLICY INSTRUMENTS IN PLACE TO
PREVENT DISCRIMINATION BASED ON MEMBERSHIP OF A NATIONAL
MINORITY, ETHNIC OR SOCIAL ORIGIN, SEX, RACE, COLOUR, GENETIC
FEATURES, LANGUAGE, RELIGION OR BELIEF, POLITICAL OR ANY OTHER
OPINION, PROPERTY, BIRTH, DISABILITY, AGE OR SEXUAL ORIENTATION?
HAS A GENERAL ANTI-DISCRIMINATION LAW BEEN ADOPTED AND
WHEN? IS THERE AN OVERALL ANTI-DISCRIMINATION STRATEGY IN
PLACE?

There is legislation and policies in BiH to combat discrimination, but they are either
insufficiently implemented or not implemented at all.

The BiH ILaw on Prohibition of Discrimination was adopted in 2009, while its
amendments were adopted in mid-2016. The Ministry of Human Rights and Refugees
of BiH has commenced the process of drafting a Human Rights Strategy of BiH and an
Anti-Discrimination Strategy that cover all the abovementioned fundamentals regarding
this issue. According to the Ministry’s work plan, all these strategies should be adopted by
the end of 2017.

Gender-based discrimination: the BiH Law on Gender Equality was adopted in 2003,



amended in 2010, while the second Gender Action Plan of BiH (GAP) for 2013-2017
is currently being implemented through operational plans at the state and entity levels. A
major problem for the implementation of GAP is the lack of implementation plans at
the cantonal level.

Discrimination against LGBTI people: There are no specific public policies aimed at
preventing and eliminating discrimination against these persons.

Discrimination against persons with disabilities: Amendments to the 2016 Law on
Prohibition of Discrimination introduced disability as a basis for the prohibition of
discrimination. There is still no strategy or any other by-law that deals with the prohibition
of discrimination against persons with disabilities. The State and its institutions do not
carry out promotional or information campaigns on anti-discrimination legislation, so
that persons with disabilities, as well as other vulnerable groups, are not familiar with the
rights prescribed by this Law.

Also, the Law on Prohibition of Discrimination refers to reasonable adjustments only in
the context of employment, which is insufficient, whereas refusal to provide reasonable
adjustments is not considered discrimination.

363

WHAT MEASURES HAVE BEEN UNDERTAKEN IN ORDER TO ENSURE
FULL IMPLEMENTATION OF THE EUROPEAN COURT OF HUMAN RIGHTS
RULINGS ON NON-DISCRIMINATION, INCLUDING THE SIQ]DIC—}*‘IN(’LI
CASE AND OTHERS?

In October 2011, a Joint Interim Commission of both Houses of the Parliamentary
Assembly of BiH was formed to implement the European Court of Human Rights
rulings in the Sejdi¢-Finci v. Bosnia and Herzegoivna case. The Commission had sessions
until March 2012, when several proposals of constitutional amendments were submitted
to it by representatives of political parties and civil society. At its last session (on 12
March 2012), the conclusions were adopted that the Commission ,,did not reach a degree
of consensus required for proposing amendments to the Constitution of BiH®, and
that the Commission considered that ,,it is necessary to continue working on finding the
solutions required for the implementation of the ruling, in accordance with suggestions
and decisions of both Houses of the Parliamentary Assembly of BiH.* The Commission
has not been officially disbanded, but e facto ceased to operate in 2012. After that, until
the end of the 2010-2014 mandate, discussions on the implementation of the ruling
were carried out between the heads of political parties and without the participation of
legislative bodies or institutions.

The Council of Ministers of BiH, at its 22nd session held on 8 September 2015, at the
proposal of the Ministry of Justice of BiH, considered and adopted the Action Plan
for the execution of the EHCR rulings in the case ,,Sejdi¢-Finci v. BiH* and ,,Zornic¢ v.
BiH*. In order to implement the measures from the Action Plan, it was provided for the
formation of a Working Group for the preparation of proposals for amendments to the
Constitition of BiH and harmonization of the BiH Election Law. However, the Working
Group was not formed because most caucuses of both Houses of the Parlamentary
Assembly failed to submit the names of their representatives to the Ministry of Justice of
BiH. Meanwhile, the EHCR ruling in the case ,,Pilav v. BIH* became binding in September
20106, thereby BiH had an obligation to remedy the violation of the rights that the Court
had established in this case. The Ministry of BiH then sent to the Council of Ministers
for adoption a new Action Plan proposal which included the ,,Pilav v. BiH* case. So
far, the Ministry of Justice of BiH has urged twice (on 18 January 2017 and 1 Feburary
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2017) to include on the agenda of the Council of Ministers’s sessions consideration of
the Action Plan proposal for the execution of the EHCR rulings in cases ,,Sejdi¢-Finci v.
BiH®, ,,Zorni¢ v. BiH* and ,,Pilav v. BIH®, but by the date of submitting of this report,
the proposal has not been on the agenda of the Council of Ministers’ sessions.

Also, the House of Representatives of the Parliamentary Assembly of BiH, at its 38th
session held on 2 December 2016, adopted a decision on the deadlines and stakeholders
in the implementation of the ,,Sejdi¢-Finci v. BiH* ruling. The deadline of 90 days which
the Parliamentary Assembly has given to the Council of Ministers of BiH to prepare and
refer into the parliamentary procedure the proposal for amendments to the Constitution
of BiH, which ensures the implementation of the EHCR ruling in the ,,Sejdi¢-Finci® case,
has not been met.

3606

DOES SPECIFIC LEGISLATIVE PROTECTION FOR THE